







		FINAL DECISION
Ausgrid distribution determination
 2015−16 to 2018−19

Attachment 17 – Negotiated services framework and criteria
April 2015


© Commonwealth of Australia 2015
This work is copyright. In addition to any use permitted under the Copyright Act 1968, all material contained within this work is provided under a Creative Commons Attributions 3.0 Australia licence, with the exception of:
the Commonwealth Coat of Arms
the ACCC and AER logos
any illustration, diagram, photograph or graphic over which the Australian Competition and Consumer Commission does not hold copyright, but which may be part of or contained within this publication. The details of the relevant licence conditions are available on the Creative Commons website, as is the full legal code for the CC BY 3.0 AU licence.
Requests and inquiries concerning reproduction and rights should be addressed to the:
Director, Corporate Communications
Australian Competition and Consumer Commission 
GPO Box 4141, Canberra ACT 2601
or publishing.unit@accc.gov.au.
Inquiries about this publication should be addressed to:
Australian Energy Regulator
GPO Box 520
Melbourne  Vic  3001
Tel: (03) 9290 1444
Fax: (03) 9290 1457
Email: AERInquiry@aer.gov.au

AER reference:	52294
[bookmark: _Toc404354899][bookmark: _Toc404353070][bookmark: _Toc404684201][bookmark: _Toc404700923]

[bookmark: _Toc417915387]Note

This attachment forms part of the AER's final decision on Ausgrid’s revenue proposal 2015–19. It should be read with all other parts of the final decision.
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	Shortened form
	Extended form

	AEMC
	Australian Energy Market Commission

	AEMO
	Australian Energy Market Operator

	AER
	Australian Energy Regulator

	augex
	augmentation expenditure

	capex
	capital expenditure

	CCP
	Consumer Challenge Panel

	CESS
	capital expenditure sharing scheme

	CPI
	consumer price index

	DRP
	debt risk premium

	DMIA
	demand management innovation allowance

	DMIS
	demand management incentive scheme

	distributor
	distribution network service provider

	DUoS
	distribution use of system

	EBSS
	efficiency benefit sharing scheme

	ERP
	equity risk premium

	Expenditure Assessment Guideline
	expenditure forecast assessment Guideline for electricity distribution

	F&A
	framework and approach

	MRP
	market risk premium

	NEL
	national electricity law

	NEM
	national electricity market

	NEO
	national electricity objective

	NER
	national electricity rules

	NSP
	network service provider

	opex
	operating expenditure

	PPI
	partial performance indicators

	PTRM
	post-tax revenue model

	RAB
	regulatory asset base

	RBA
	Reserve Bank of Australia

	repex
	replacement expenditure

	RFM
	roll forward model

	RIN
	regulatory information notice

	RPP
	revenue and pricing principles

	SAIDI
	system average interruption duration index

	SAIFI
	system average interruption frequency index

	SLCAPM
	Sharpe-Lintner capital asset pricing model

	STPIS
	service target performance incentive scheme

	WACC
	weighted average cost of capital
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The NER requires us to make constituent decisions on:
the negotiating framework that is to apply to Ausgrid (which may be as proposed by the distributor, some variant of it, or a framework substituted by us),[footnoteRef:1] and [1:  	NER, cl. 6.12.1(15)] 

a decision on the negotiated distribution service criteria (NDSC) for the distributor.[footnoteRef:2] [2:  	NER, cl. 6.12.1 (16).] 

While our final decision is not to classify any of Ausgrid' s distribution services as negotiated distribution services, the NER require us to set out these matters irrespective of our classification decisions. Ausgrid submitted a negotiating framework as part of its regulatory proposal for our consideration.[footnoteRef:3]  [3:  	Ausgrid, Regulatory proposal, May 2014, p. 102 and attachment 9.05.] 

The NDSC set out criteria that a distributor must apply in negotiating terms and conditions including the prices for negotiated distribution services. They also contain the criteria that a commercial arbitrator must apply to resolve disputes about such terms and conditions and/or prices. This section sets out our final decision on Ausgrid's negotiating framework and NDSC. 
[bookmark: _Toc403144136][bookmark: _Toc417915391]Final decision
[bookmark: _Toc403144137]Negotiating framework
We approve Ausgrid's proposed negotiating framework as it meets the requirements of the NER.[footnoteRef:4] Therefore, our final decision is to accept the negotiating framework submitted by Ausgrid for the 2015–19 regulatory control period.[footnoteRef:5]  [4:  	NER, cl. 6.7.5.]  [5:  	NER, cl. 6.12.1(15). ] 

Negotiated distribution service criteria
Our final decision is to retain the NDSC that we published for Ausgrid in June 2014[footnoteRef:6] for the 2015–19 regulatory control period. The NDSC give effect to the negotiated distribution service principles.[footnoteRef:7]    [6:  	AER, Proposed Negotiated Distribution Service Criteria for Ausgrid – period commencing 1 July 2014, June 2014. ]  [7:  	NER, cl. 6.7.1.] 

[bookmark: _Toc417915392]Ausgrid’s revised proposal
As we accepted Ausgrid's negotiating framework without amendment in our draft decision, Ausgrid stated that it has no further submissions on this issue.[footnoteRef:8] [8:  	Ausgrid, Revised proposal, January 2015, p. 215.] 

In its revised proposal, Ausgrid submitted the NDSC we proposed in June 2014, while based on the principles of clause 6.7.1 of the NER, adopted a mandatory language rather than a principles or criteria based approach. Ausgrid indicated we should explain the basis of our approach and why we had departed from the language of the principles and criteria in the NER. Ausgrid further submitted that in the absence of any basis for our approach, we should move away from mandatory language and revert to language which is more consistent with clause 6.7.1.[footnoteRef:9] [9:  	Ausgrid, Revised proposal, January 2015, p. 215.] 

[bookmark: _Toc403144138][bookmark: _Toc417915393]AER’s assessment approach
Negotiating framework
To be approved, a proposed negotiating framework must specify the obligations in clause 6.7.5(c) of the NER. We examined whether Ausgrid's proposed negotiating framework has done that. 
Negotiated distribution services criteria
We consider NDSC that reflect the negotiated distribution service principles would satisfy the NER. Therefore we assessed whether our proposed NDSC reflect the negotiated distribution service principles in clause 6.7.1 of the NER. 
[bookmark: _Toc403144140][bookmark: _Toc417915394]Reasons for final decision 
Negotiating framework
We approve Ausgrid's proposed negotiating framework because it specifies the minimum requirements of the NER.[footnoteRef:10] Those requirements include, among other things, a statement that a distributor will negotiate in good faith and a description for dealing with disputes.  [10:  	NER, cl. 6.7.5(c).] 

Table 17.1 summarises our assessment of Ausgrid's proposed negotiating framework. It shows that each of the NER requirements for a negotiated framework is satisfactorily addressed.





Table 17.1 AER's assessment of Ausgrid's proposed negotiating framework 
	NER requirements 
	AER assessment of Ausgrid

	Requirement for a distributor and applicant[footnoteRef:11] to negotiate in good faith— cl. 6.7.5(c)(1) [11:  	An applicant or service applicant is the person who wishes to receive a negotiated distribution service. NER, ch. 10. ] 

	Section 2 of Ausgrid's framework

	Requirement for a distributor to provide all such commercial information reasonably required to enable the applicant of a negotiated distribution service to engage in effective negotiations— cl. 6.7.5(c)(2)
	Section 5 of Ausgrid's framework

	Requirement for a distributor to identify and inform the applicant of the reasonable costs of providing the negotiated service; demonstrate the charges reflect costs and have appropriate arrangements for assessment and review of the charges and the basis on which they are made— cl. 6.7.5(c)(3)
	Section 5.1 of Ausgrid's framework

	Requirement for the applicant to provide all such commercial information reasonably required for a distributor to engage in effective negotiation— cl. 6.7.5(c)(4)
	Section 4 of Ausgrid's framework

	Requirement to specify a reasonable period of time for commencing, progressing and finalising negotiations; and a requirement for each party to use their reasonable endeavours to adhere to those time periods during the negotiation— cl. 6.7.5(c)(5)
	Section 3 of Ausgrid's framework

	Requirement to specify a process for dispute resolution in accordance with the relevant provisions for dispute resolution— cl. 6.7.5(c)(6)
	Section 9 of Ausgrid's framework

	Requirements to specify arrangements for the payment of a distributor's reasonable direct expenses incurred in processing the application to provide the negotiated distribution service— cl. 6.7.5(c)(7)
	Section 10 of Ausgrid's framework

	Requirement for a distributor to determine the potential impact of the provision of a negotiated distribution service on other distribution network users— cl. 6.7.5(c)(8)
	Section 7.1 of Ausgrid's framework

	Requirement for a distributor to notify and consult with any affected distribution network user and ensure that the provision of the negotiation distribution service does not result in noncompliance with obligations in relation to other network users under the NER— cl. 6.7.5(c)(9)
	Section 7.2 of Ausgrid's framework

	Requirement that the distributor publish the results of negotiations on its website − 6.7.5(c)(10)
	Section 12 of Ausgrid's framework


Source: AER analysis
We are also satisfied that Ausgrid's negotiating framework appropriately addresses its dual function assets.[footnoteRef:12] We are therefore satisfied that Ausgrid's framework is consistent with the requirements of clause 6.7.5(d) of the NER. [12:  	Ausgrid's dual function assets are the 66kV and 220kV part of its network that provide support to the high voltage transmission network. ] 

A copy of Ausgrid's framework is at appendix A. 


Negotiated distribution services criteria
In June 2014, we published an invitation for submissions on our proposed NDSC for Ausgrid. We did not receive any submissions in response to our proposed NDSC. However, Ausgrid, in its revised proposal submitted that we did not explain the basis for our use of 'mandatory' language in the proposed NDSC.  
We have considered Ausgrid's submission. While we have adopted mandatory language we are satisfied that the language used in our proposed NDSC gives effect to and is consistent with the negotiated distribution services principles in clause 6.7.1 of the NER.[footnoteRef:13] The NER do not require us to use language that entirely replicates the negotiating principles. Clause 6.7.2(a)(2) of the NER provides that a distributor must comply with the NDSC when negotiating terms and conditions of access to negotiated distribution services. Further, clause 6.7.4 provides that the determination specifying the NDSC forms part of the distribution determination for a distributor is to set out the criteria that are to be applied by the provider and the AER. Therefore, we consider that the use of mandatory language gives effect to how the principles are to be applied under the NER.  [13:  	NER, cl. 6.7.4(2)(b).] 

On that basis, the NDSC we have decided to apply to Ausgrid follows:
National Electricity Objective
1. The terms and conditions of access for a negotiated distribution service, including the price that is to be charged for the provision of that service and any access charges, should promote the achievement of the national electricity objective.
Criteria for terms and conditions of access
Terms and Conditions of Access
2. The terms and conditions of access for a negotiated distribution service must be fair and reasonable and consistent with the safe and reliable operation of the power system in accordance with the NER.
3. The terms and conditions of access for a negotiated distribution service (including in particular, any exclusions and limitations of liability and indemnities) must not be unreasonably onerous taking into account the allocation of risk between a distributor and any other party, the price for the negotiated distribution service and the costs to a distributor of providing the negotiated distribution service.
4. The terms and conditions of access for a negotiated distribution service must take into account the need for the service to be provided in a manner that does not adversely affect the safe and reliable operation of the power system in accordance with the NER.
Price of Services
5. The price for a negotiated distribution service must reflect the costs that a distributor has incurred or incurs in providing that service, and must be determined in accordance with the principles and policies set out in the relevant Cost Allocation Method.
6. Subject to criteria 7 and 8, the price for a negotiated distribution service must be at least equal to the cost that would be avoided by not providing that service but no more than the cost of providing it on a stand-alone basis.
7. If a negotiated distribution service is a shared distribution service that:
i. exceeds any network performance requirements which it is required to meet under any relevant electricity legislation: or
ii. exceeds the network performance requirements set out in schedule 5.1a and 5.1 of the NER,
then the difference between the price for that service and the price for the shared distribution service which meets network performance requirements must reflect a distributor’s incremental cost of providing that service (as appropriate).
8. If a negotiated distribution service is the provision of a shared distribution service that does not meet or exceed the network performance requirements, the difference between the price for that service and the price for the shared distribution service which meets, but does not exceed, the network performance requirements should reflect the cost a distributor would avoid by not providing that service (as appropriate).
9. The price for a negotiated distribution service must be the same for all Distribution Network Users unless there is a material difference in the costs of providing the negotiated distribution service to different Distribution Network Users or classes of Distribution Network Users.
10. The price for a negotiated distribution service must be subject to adjustment over time to the extent that the assets used to provide that service are subsequently used to provide services to another person, in which case such adjustment must reflect the extent to which the costs of that asset are being recovered through charges to that other person.
11. The price for a negotiated distribution service must be such as to enable a distributor to recover the efficient costs of complying with all regulatory obligations or requirements associated with the provision of the negotiated service.
Criteria for access charges
Access Charges
12. Any charges must be based on costs reasonably incurred by a distributor in providing distribution network user access, and, in the case of compensation referred to in clauses 5.5(f)(4)(ii) and (iii) of the NER, on the revenue that is likely to be foregone and the costs that are likely to be incurred by a person referred to in those provisions where an event referred to in those provisions occurs (as appropriate).
13. Any charges must be based on costs reasonably incurred by a distributor in providing transmission network user access to services deemed to be negotiated distribution services by clause 6.24.2(c) of the NER, and, in the case of compensation referred to in clauses 5.4A(h) to (j) of the NER, on the revenue that is likely to be foregone and the costs that are likely to be incurred by a person referred to in those provisions where an event referred to in those provisions occurs (as appropriate).
The above therefore constitutes our constituent decisions on the negotiating framework and NDSC to apply to Ausgrid for the 2015–19 regulatory control period. 
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ekuing n congon st e Servos ABpHeant st ot d4cosa he Commercal rformaton o any ater
Person irles AUSOr consan's m Wrig  he GScosure, AUSGE may equre o Serce Applant o aer
o 3 confioerkaity agreement wih AUSG13,on 6ms Easonahly 200epabl o BO partes,  Espectof

il Informaionprovided o e Senve Appicant

consent provided o 3 Servio Applcant  sccadance it clause 5.4 may b subict o th condion it
e person 1o whom 2 Serves Applat 4561355 (e Commere I Ston sk £nir o 3 Separse
confentaity agreement wih Ausgrd

& Assessment and Review of Charges and Basis of Charges
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5.1 Ausgris st have rangements o the ssassment and revew of he proposed snges for e
Negotaied Distibuton Senve and he basis Upon which those charges are mace.

.2 Ausgri st provide these amangemerts t the Sevios Aplcant  secordsnce wih clause 5.1 or 52 32
appicasle

7 Determination o impact on other Distrbution Network Users and consultaion with afected
Disrmution Network Dsers

7.1 Ausgrd mst determine e potental mpact on Dstbution Newok Users, other than the Sevice Applicant,
ofthe proision ofhe Negotited Dstrbuton Serice

7.2 Ausgrid mst oty and consut withany afected Disibuion Network Users and ensure that e provisionof
he Negotaed Disiuion Servioe Goes ot reslt  on <ompiance wih ablgatons o oher Disriton
Netwerk Users under the NER

8 Suspension of Timeframe for Provision f 3 Negotsted Distributon Service

The tmeframes or negotasionofpovision of 3 Negotated isruton Senvie in Table 1, r 2 oenvise
2greed beween e artes, are suspended

(3)3 dsputs inrelaton t e Negofited isrbuson Servio has been nofedfo he AER under Part
0 R NEL rom e st of o fesnon o s S5pute to he AER o

(1 the witrawal of e dispute under secion 128 ofhe NEL:
(1 the teminaton o the spute by e AER ndersecton 131 or 132 of the NEL: or
{1 cetarminaton o i cspue by ie AER unoer secion 123 of e NEL:

wiin 15 Business Days o Ausgrd rquesting addonal Commersal Information fom the Senve Applant
Pursiant 0 e 4. he Sentos Appran na ndk suppiad ha Commercal formston

witho ming e 6.1(3)3nd (5, ther f e e doss ot prompty corfom with any of 15
S gatons 5 requred by i nSGoRAL Famework o 55 ciearce SrEec oy SarLes:

Ausgrd has been require 1 oty and consul withany aected Disuion Network Users under clause 5,
{rom th dats of ntfeaton tota aFeied rsrouton Neowark Uses ot te 4nd f e e it specied by
Auer o any ected Disiruton Ntk Usars. o e ecept o seh formation o e e

DiseBaton Network Users whichever s h aer regaring e povson o the Negotated Disibuson Senvie.

S gy wil oy th ot ary £ considers s he tmefame has bsen suspendd, wihi § business
oy o et suspanson.

9 Dispute Resolution

9.1 Al isputes between theparties s  the tems and condiions o access o he provson
of2 Negotated Disiruton Senvics ar o b dealt wih by the AER 1 sccordance wih Part 10 of e NEL

10Payment of Ausgrids Reasonable Costs

101 Ausgri may givethe Servie Applicant  noice seting out Ausgid' reasonabie rect xpenses ncured i
e proseteng f be Servs Appicants sppvesion

10:2The senics sppicant must it 20 day o 3 notcs being gven in Sccrdance wh s
ause 8 pay o Ausgrd e amountse ot n th Nt

4 Termination of Negatistions
11.1The Senice Appcant may et nck 0 continue wh s application o 2 Negotated Distsbuson Senvics nd
may trminae e negotatons by Ging Ausgr witen nokcd of 1 decion 0 85

112 Ausgrd may trminss 3 nagoation undar ' Famawork by gving th Sevce Appleant writan notos of
5 dacton 13 6o o e

Ausgrd beeves on reasonablegrounds that the Service Applicanti ot conductin e negosaton under
s negotatng Famework n good A
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e Senice Appicant corsstenty as t compy wih the reqremens f th negotsing amevork
ine Senie Appcant s o comply wi an chigaton in this negotiaing Famework t underake or compiete

& s i 35 Tmciame, nd Gogs ot complet e eevant scton wiin 0 Busiass.
An 36t f Slvency Defult seurs m rlston o the Sanis Agplcsnt.

12 Publication of Resuls of Negoliatons on Website

121 Ausgr il publsh the utzomes o negotatons for Negotaied Distbuton Senvicescn s websie.

13 Giving notices

3.1 A notics, consen, nomston, sgpicstn o request st must o may be gven or made.

103 gany unds s Goriment & S0 GYen o maGe 5 m WrAng and SAerEd o posed o hat pary s

Scarees set oo blow.

13213 pary gves the other pary 3 Business Days'noticsof 3 crange of i adcress. 3 ntice consent

iormaton 3pplcaton o FeaLest oy Gwen o made byt cher pary 1 5 dubvred o posted 1o e lafest

scareee

Ausgria

“Tre rominated addess of e Senvcs Applcant provided i wriing t Ausgrd 2 par o the

Time notice is iven
13:3 A ot consen, normton, agpicston o equesti o b reted 35 gven o mde 3t
eivered, when 5 et the reevant adress; o
o post. 2 Busness Daye aer £ & posiee.

115ent by facsmle ransmission,on e day he ransmission s sent (but only e senderhas 2 confimaton
. ages sentand th date o Fansmissn)

14 Miscelzneous

Governing law and jurisdicton
31T Socument 5 Govermed by th aw o the Stae of New South Wak

14.2The partes submit 0 e non-excusivefursdicion ofthe cous f he state of New S Waes.

14.3The partes will ot abjct the exercis o judgment by the coutsof he Siat o New South Waleson any

14413 ltse or pat o  cause of s negotising ramevirk can be read 13 way that mkes 1 lega,
unerforoeabe o wald, 5u can 350 b2 re3d i 3 way at makes s ega. enorcestle and vald, t mus b read
i e .

145 1 any clauseorpartof  clause s flega,unenforceableor i, that luse o part s o
be reated s ramoved fom thisnegotaing amevork, but e est of s negotiatng Famemerk s not afected.

@ Unrown 2
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Time for Acton

145 e Gay on o by which somating s required 1 be done or may be done s ot Business Dy, hat thing
mustbe done on o by e next Business Day.

15 Defnitons and interpretation
In s document e olowing defntons sppy:

Ausgrid means Ausgrd ASN 87205357385

Business Day mesns 3 dayon which i ks ar apen o business generaly in Sycney. N

‘CommersialInformation shall include 2 minmum, thefolowing asses ofrformaton
Inrelaion o a Senie Applcant detais of coporate SFucr, nanial detals eevant o creditmeriness and
commercal sk nd ownership of assts echi<al fomnaton relevant b th appicaton for 3 Negotted
Disuton Serves: fnancal fommaton relevan o he appicaton o 3 Negotated Dstbuson Serv: detals
ofan applcatorts complance with any law, sandard, NER or gucelne.

(Costs means anycosts o xpenses inoured by Ausgrd i compiying it s negosting Framewerk or
iheries abvancing he Serves Appicants request o e prowsn of 8 Negotated D buton Servicsorsuch
Othe boss o Bxpensas conssent wih i NER. Avsgrids Cost Alocston Heinodeogy o any relevam pari o
srbuton detrminaton 3o ' AU,

‘Slvency Default means the osoumence ofanyof thefollwing events nrlonf he Senvi Appicant
norginating pocess or apicaton o the winéng up of e Senics Applcan (ober than  Feious o
vexatous pplicaton) s ied -3 court o  specal esoion s passed o wind up th Senice Applcant and s

ot ismissed beore e expraton of 80 daysrom senie on the Serves Applcant

A recier recever and manager or dmintator s appois i respec ofall orany par of he assets of e
Senvce Applant or  proveional Kuidaor s ppoited 0 e Service Appicant

Amrtgagee,charges o othe hlder o scurty. by el o by or hrough an agent enters it possess
o any par o 8 3 o the Servie Appleant

A morigage, charge or ot securty & nfoosd by s holder o bcomes rforeesbe o can becoms.
Sriorasble i he g of otes,pse o tme o Fimen of 3 conaton

(6) The Sanics Agpiaant sops payment o, o i in it s mabiy o pay, 1 debts 35 ey o o

The Senvie Applican apie for. consen's f,or acquiesces i he appoiment o a fusee o recever o the
Skovas Appiasntor any o 12 ropery.

(9)/ cout appoins 2 quidatr, provisonal Bquidaor,recsve o trustee, whether pemancnt ortemperary. of 3
Fany e Sanvs Agpicants popary

The Senie Applcant akes any siep 1 obain proteon or s graned profecion fom s rediors nder any
S5plabl 4G SSHEn o 3 mESg s CoVEne o  FSOKGN & PRSSE 19 S50 51 S SEto o SOMTOler
3 Seinid mine Corporsions A2k 2001). m respact f he. Servis tieant

A contoller (35 efned i the Corprations Act 2001) s apponted i respect of any partof e property of e
Servoe Appicant

() Except o reconsructor sl whi solent, e Senios Agplant erers no orresoves o ener o 3
Schem of arangement, compromise o reconSgucion poposed W 15 rediors (or any s of ) o wih
15 members (o an ces of ) o popoSes -organ akan. 1 STSngamENt marsorum or et
Somoraton of v Samoe Appleants ST

The Senvee Applicantis e subjec of an event descrbed nsection 452C(2)) ofhe Corporaions Act 2001

Anyiing analogousor having asubstantalysimiarsfict o ny of e events specfed above happens i
rtaton to e Sarves Aspleant
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152 nerpretaton
It document, unless e cotext ctherwis requires:
) e defined  the NEL and e NER have the ssme mesning in 5 negotting ramemwork

)3 referenc t anylaworegsiaton o legilaiue provsion nluses any satulory modifcatn, amendment or
e anaciment and any subordnate legislaton o reguations issued Under nategelaton orlegsiatve provsr:

(6)3 efence o any sgrsemant or cosument o that sgrssment o Gosument 32 Smenced, VSIS,
Supplemenied orreplaced Fom e b tme:

)3 rferanc to3csuse. o, schecul orstchment 3 referance .3 csuse, par, scheduls or aashment
ot s dosment oress ohenise sses

(¢) 30 xpression mporting 3 nsturlpersan il Sny compsny, st panersh, ot ventr,
Corporaton booy corate of Govemmenta 3320y

3 ovenant o areement on e pat o o o mare persons B them oty and severaly:

)3 dayon or by whih an oblgaion mst beperormed s ot  Business Day, e obigaton mustbe
peromed o o by e nex Bus
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