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Shortened forms

ACCC Australian Competition and Consumer Commission

ACCC/AER ACCC-AER Information policy: The collection, usedagisclosure of
Information Policy information, available from the AER’s web site

AER Australian Energy Regulator

Electricity Law National Electricity Law

Electricity Rules National Electricity Rules

Gas Law National Gas Law

Gas Rules National Gas Rules

Procedures and The AER compliance Procedures and Guidelines, dpeel under s. 281 of the
Guidelines National Energy Retail Law

Has the meaning given in s. 2 of the National Ep&tgtail Law.

regulated entity (A Retailer, a distributor or any other person itiéd in the national energy

Retail Rules as a regulated entity.)

Retail Law National Energy Retail Law
Retail Regulations National Energy Retail Regulaio
Retail Rules National Energy Retail Rules

Statement of Approach: compliance with the Natidfra¢rgy Retail Law,
Statement of Approach Retail Rules and Retail Regulations




1 Purpose of the AER Compliance
Procedures and Guidelines

The AER will be responsible for monitoring complanby regulated entities with
their obligations under the Retail Law and Rulesrfithe date of commencement in
each participating jurisdictiohTo support this new role, the Retail Law empowers
the AER to develop AER Compliance Procedures aridelines (the guideliné).

The guideline specifies the manner and form in Wwiegulated entities are to submit
information and data to the AER relating to th@mpliance with the Customer
Framework’ These requirements to submit information and degeinding on
regulat4ed entities, and non-compliance may attriadtpenalties or infringement
notices.

The Retail Law also requires compliance auditset@tnducted according to the
Compliance Procedures and Guidelir@he guideline provides information on how
audits will be carried out, and how the costs p&yaly regulated entities for
compliance audits will be determin@d.

Under the Retail Law regulated entities will beuiegd to establish policies, systems
and procedures to enable them to efficiently afecately monitor their compliance
with the requirements of the Customer FramewoFke guideline provides guidance
on how these internal frameworks must be estaldisinel observed.

The guideline will apply to all regulated entitiesparticipating jurisdictions from 1
July 2012.

The AER may amend the guideline at any time. Angraments to the guideline
will be made in accordance with the retail considtaproceduré.

s.272 National Energy Retail Law

s.281 National Energy Retail Law

s.281(3) National Energy Retail Law

s.274 National Energy Retail Law

s.277 National Energy Retail Law
$s.278(1),281(2)(b) National Energy Retail Law
s.273(i) National Energy Retail Law
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2 Development of the guideline

This notice and the attached AER Compliance Praesdand Guidelines (the
guideline) have been developed and published iardaace with the retalil
consultation procedure set out in cl. 173 of thédwal Energy Retail Rules. The

AER has also released a final Statement of Appré@€@ompliance with the National
Energy Retail Law, Retail Rules and Retail Regalsi(the statement of approach) to
accompany the guideline.

The guideline will take effect on 1 July 2012. Atvised in the Ministerial Council
on Energy’s Standing Committee of Officials BulteNo. 190 on 21 March 2011, all
activities carried out by the AER prior to the coemoement of the Retail Law (such
as consultation, making instruments and decisiokimga will be supported by
appropriate transitional provisions enacted byigigdting jurisdictions to ensure
instruments and decisions made as a result of ttsdties are validly made under
the Retail Law and Rules and take effect on commrment of the Retail Law.

The AER commenced consultation on approaches toitgpliance monitoring and
enforcement under the Retail Law with the reledssmdssues Paper on 31 May
2010, and a stakeholder forum on 21 July 2010 sn8y (and via video-conference
to other capital cities). Responses to the issapsipwere addressed in a draft
decision, draft Statement of Approach and draft @leance Procedures and
Guidelines released on 10 December 2010. The AER thss consultation and
feedback to develop a second draft guideline aate®tent of Approach, released on
23 March 2011. These papers, and written submissexeived in response to them,
are available on the AER’s website.

Submissions in response to the draft guidelinesaaig@ment of approach were taken
into account in developing the final guideline &tdtement of Approach released
with this notice. The issues raised in those susions and the AER’s responses to
them are set out in Attachment A to this notice.



A.

Summary of issues raised in submissions

| ssue

AER Response

Jurisdictional readiness

Submissions raised the uncertainty surrounding the
implementation of the Retail Law and the general
complexity of implementation issues.

Regulated entities were concerned that the AER has
underestimated the nature and the extent of tlks tas
required for the introduction of the Retail Law Dioethe
complexity of implementation stakeholders were eoned
that the AER expects full compliance with the coso
framework from 1 July 2012, and that the draft gliite
and statement of approach did not identify a ttarsl
period after the commencement of the Retail LawRulegs
for businesses to establish compliance.

Stakeholders from Queensland also identified that t
transitional arrangements in that jurisdiction wbrésult in
some aspects of the customer framework not apptging
them, and thus would require clarification thatytinould
not have to report against those sections.

The customer framework introduces new obligatiomsegulated entities, and
variations to existing obligations in jurisdictidremergy laws. The AER
understands that the introduction of new obligati(or the variation of existing
ones) requires review of, and potentially changeshie internal systems and
processed that regulated entities currently haygaioe to manage their
compliance.

We reiterate that all regulated entities shouldewthe Retail Law and Rules to
identify their obligations and ensure that theyénappropriate systems and
processes in place to manage their compliancettétimew obligations. We also
encourage regulated entities to work closely wignrhers of the National Energy
Customer Framework Joint Implementation Group chegarisdiction as
transitional and application instruments to impletrtée Retail Law and Rules ar
finalised.

The statement of approach released with this nattkaowledges this as a relevant

factor in assessing the likelihood that a breadhoscur. The relative ‘newness’ gf

obligations in the Retail Law and Rules will begakinto consideration as we
target our monitoring activities and determine vhneonitoring mechanisms
(including audits) are best applied.

The statement of approach also confirms that thB Al consider the time that 4
regulated entity has had to achieve compliance avitkw obligation, and the steps

that it has to achieve compliance with that oblaatin determining the
appropriate enforcement response in the evenathetach of a new obligation is




identified.

There is no expectation that regulated entitiethase jurisdictions where the
customer framework was not applied in full, woul/é to report on derogated
sections of the Retail Law or Rules.

Engagement with stakeholders

Stakeholders supported the AER'’s view that market
intelligence may not necessarily indicate a brezch
obligations, but expressed concern that the AERohbs
stated that it will endeavour to engage with tHevant
regulated entity in this situation.

Stakeholders noted that it was difficult to coneeav
situation where the AER could not engage with alisted
entity regarding possible compliance issues, andistoa
firm commitment in the AER’s Statement of Approdch
contact regulated entities where a compliance iBasebeen
identified.

Part 4.2.1 of the final statement of approach s&dawith this notice has been
clarified to better reflect the AER’s commitmenteiogage with the relevant party
where potential compliance issues are identifiedugh market intelligence and
information.




Access to compliance audit reportsprior to publication

Regulated entities expressed concern that the lguedsid
not give a firm commitment that regulated entitiesuld be
provided with a copy of any audit report priort® i
publication. Submissions sought a firm commitmeoirf
the AER that it will allow regulated entities toview any
audit report prior to finalisation to ensure altt&in the
audit are correct.

Clause 4.6.1 of the guideline has been revisedawige that a regulated entity wi
be given a reasonable opportunity to review antaegbort relating to its
compliance to identify any errors of fact priorngoblication of that report.




Annual Audits

Submissions agreed there was a need for audies to b
conducted on a case-by-case basis, but differedeoissue
of regular compliance audits. Consumer groups ar gt
regular compliance audits would test complianceéesys so
that the reliability of the processes put in plageegulated
entities to collect data, and the accuracy of ceempk and
performance data provided to the AER by regulatdies,
are assessed regularly.

Regulated entities maintained that audits shouldrba
case-by-case basis and that the frequency of albitdd
be determined in response to potential issuesifahby or
to the AER, rather than through a fixed programawdits.

Nothing in the statement of approach and guidekteased with this notice
precludes the AER from determining that an audd oégulated entity or group o
entities is required on an annual basis. Howewer AER has retained the
flexibility to make such a determination on a chyecase basis. This approach
allows for a flexible and targeted audit programt till allow for a more cost-
effective review of compliance in the industry.

We will closely examine all information and datdsutted by regulated entities
under this guideline, and other guidelines andumsénts under the Retail Law at
Rules. We will also test that information and dagainst other information
available in the market to identify potential andiesor inconsistencies. Where
concerns arise as to the reliability of a regulaetity’s processes to collect data
its compliance or performance as required undeR#tail Law and Rules, or
where questions arise as to the accuracy of that thee AER is able to specificall
target an audit to determine any non-compliancewéver, the AER does not
consider that a commitment to annual audits far phirpose is necessary at this
time.

[
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Distributor recovery of audit costs

Distribution businesses sought confirmation thatdbsts of
an audit under the Retail Law would be recognised a
legitimate expense in the entity’s price determaorat

As noted when the draft procedures and guidelireye weleased in March 2011,
forecasts of expenditure required to meet regufatbtigations imposed by the
Retail Law and Rules in the delivery of regulatéstrébution services will be
considered under the National Electricity and Gaef These forecasts will be
considered in the same way as expenditure to ntleet cegulatory obligations.

Classification of Type 1 reporting obligations by
referenceto individual provisions

Stakeholders reiterated their concern that the AR&Rnot
identified the individual obligations to which retiog
requirements will apply with sufficient clarity. &deholders
consider that the imprecise wording of a numbehef
provisions targeted for compliance reporting cdaltl to
disparate interpretations being applied to theuorstance
under which an obligation may be considered to Heaen
breached.

It was also suggested that classification of aireedtvision
of the Retail Law or Rules for reporting purposes i
preference to classification of isolated provisianthin a
division would detract from the importance of indival
obligations.

The statement of approach identifies the diffefaators that the AER has
considered, and will continue to consider over timleen imposing reporting
requirements on obligations and determining the@pgate frequency of
reporting.

We have reviewed the classification of obligatipngposed in the draft guideline
released in March 2011 in light of submissionsaAssult of this review, we have
amended the procedures and guidelines so thate IN'gfassification (requiring
immediate reporting of a breach of an obligatienidentified by reference to
individual provisions in the Retail Law and Rules.

Obligations classified as Type 2 (six-monthly reépg) and Type 3 (annual
reporting) are still classified by reference totRand Divisions in the Retail Law
and Rules.

We remain of the view that obligations under théaRéaw and Rules should be
considered in the context of their combined effant] that strategies to achieve
compliance should reflect this. We expect regulatatities to develop internal




policies, systems and procedures to capture théioma effects of, and
interdependencies between, related obligationsuRRtggl entities will need to
manage the distinction between Type 1 obligatioiimva division and the
remaining obligations in that division carefullygasure that they are meeting their
reporting obligations.

Proposed reclassification of obligations

Consumer groups submitted amendments to the smlecti
and classification of particular divisions includedhe
draft guideline, including:

Reclassification of obligations in Part 2, divissof and
7 (Customer hardship and payment plans) of theilRet
Law from Type 2 to Type 1. Classification of these
obligations as Type 2 in the draft guideline was
considered to send a message that these obligatiens
not critical and less important than following ttarect
procedures prior to disconnection, despite what was
described as a direct link between disconnectiods a
breaches of hardship and payment plan indicators.

Reclassification of Part 2, division 4 of the ReRuiles
(billing, payment difficulties and shortened cotiea
cycles) from Type 2 to Type 1, on the basis thatesof

aguideline is not the only means by which the AER mibnitor compliance with

these obligations can have a critical impact onausrs

The AER is not persuaded of the need to increaseetiorting frequency attached
to these obligations from six-monthly to immediegporting.

This should not be taken as an indication thatABR does not recognise the
importance of these obligations and the impact ttegyhave on consumers. As
explained previously, the exception reporting framek established under the

these obligations. Other mechanisms, such as &rgempliance reviews, will be
employed by the AER throughout the year to test betels of compliance and the
appropriateness of internal processes, systempracddures developed by
regulated entities to achieve compliance. Custdragdship, payment plans,
management of payment difficulties and disconnestiare also key elements of
the AER'’s proposed performance indicators, whiclh pvovide important
information as to the effectiveness of the protewiavailable under the Retail Law
and Rules and the way in which they are implemehtecégulated entities. We
will also have access to a wealth of informatianirenergy ombudsman schemes
and other sources of market intelligence that melp us to identify emerging
issues in these areas.
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and therefore meet the definition of Type 1 reporti
obligations.

» The addition of Part 6, division 1 of the Retaill&u
(disconnection notices) to the reporting framework,
classified as Type 1 obligations. Stakeholders
guestioned whether sufficient information is avaléa
through other sources to adequately identify trends
relating to compliance with these obligations. The
impact that breaches of the disconnection warning
process could have on a customers’ ability to obtai
assistance, and therefore on the likelihood of
disconnection or other adverse impacts in the sban,
were noted in support of this recommendation.

We maintain our commitment to only imposing repagtobligations where it is
likely that we cannot gather sufficient informatifsaom other sources in a timely
fashion. If it becomes clear over time that thetbeiomonitoring mechanisms are
not providing adequate information to allow the AERmonitor compliance, the
AER will consider imposing additional scrutiny thugh reporting requirements in
line with the procedures and guidelines.

The Retail Rules allow the AER to consult on appaip amendments to the
reporting requirements in the guideline. The gurgehlso allows the AER to
escalate the reporting frequency that applies timdiridual regulated entity shoul
it become apparent that their compliance has fatlean unacceptable level.

Reporting requirementsfor Type 1 obligations

Submissions expressed reservations about the irggport
requirements for Type 1 obligations. Stakeholdeopgsed
that Type 1 obligations should only be reportedradt
possible breach has been investigated and confiamad
valid breach. Stakeholders considered it is natibda to
make an informed assessment of the cause of thelbre
without further investigation.

The AER is not persuaded that regulated entitiest manduct a full investigation
into a possible breach prior to notifying the ABRe maintain that Type 1
obligations reflect critical requirements on indygiarticipants and any breaches
or possible breaches a likely to have a criticgdast on customers, which could
escalate if not rectified quickly. The AER theref@xpects to be notified at the
earliest juncture so that it may work with the reged entity to resolve any
potential compliance issues.

Where there is doubt as to whether a breach hiastmccurred, we expect
regulated entities to err on the side of cautiosh motify the AER that a breach ma
have occurred. This will allow us to work with tredevant regulated entity as it
investigates to determine what has happened andtloan best be addressed. If
through this process it becomes apparent thatemchrhas occurred, and that
appropriate systems and processes to manage congphave been established

Ry
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and implemented, no further action need be taken.

Reporting requirements during extreme weather events

Stakeholders also suggested there should be aagjener
exemption from having to meet the tight timefrarf@she
initial reporting of Type 1 obligations in the everi
extreme weather events as defined by the RetadsRul
During this time resources will be diverted awaynirnon
emergency activities to focus on restoring safgluand it
is unreasonable for regulated entities to repattiwithe
timeframes under such circumstances.

The AER has amended the guidelines to establismaltive reporting
requirements that will apply to affected regulagedities during extreme weather
events. The AER agrees with stakeholders thatrineapy obligation on an
industry participant during an extreme weather eigto focus on emergency
activities and restoring safe supply to customers.

Therefore the AER has amended the guideline tovelbo breaches of Type 1
obligations to be reported to the AER no later tB@rbusiness days from detection
of the breach, once an extreme weather event,feedeinder the Retail Rules,
has been declared.

Consequences of providing false or misleading
information to the AER

Submissions questioned the need to include, ipribe
forma reporting template, an explanation of peasltinder
the Criminal Code for the provision of false or le&ling
information to the AER.

The provisions of the Criminal Code identified apptespective of their inclusion
in the pro-forma report. However, we consider tdent to record this in the pro-
forma reporting templates for the benefit of thossponsible for the final approval
of these reports and their submission to the ABRSE provisions are also noted
the guideline itself.

n

Requirement for CEO sign off on reportsto the AER

Regulated entities noted that the guideline allowed
delegate appointed by the CEO to sign immediatertep
where breaches of Type 1 obligations are identifeul
guestioned the need for the CEO to sign consolidate
reports of such breaches at the end of every 6imont

The guideline released with this notice reflectstcwed support throughout this
consultation for the adoption éiustralian Standard 3806 — Compliance Systems
(AS3806) as an appropriate basis for internal caanpé systems to be developed
by regulated entities under the Retail Rules. Foretdal to AS3806 is the
principle that a regulated entity’'s commitment ¢anpliance be supported at the
highest levels of the organisation.

12



reporting period. Stakeholders considered thisto b
unnecessary and that all reports submitted to e A
should be able to be approved by a delegate auobiyt
the CEO.

The AER maintains that, in accordance with AS3806,appropriate for the CEQ
of a regulated entity to take responsibility foe tuality and reliability of
information provided to the AER about a regulatetitgs compliance. The
requirement for a regulated entity’'s CEO to appneports submitted to the AER
ensures that this commitment to compliance is destnated at the highest levels
the organisation.

Variation of reporting frequenciesfor individual
regulated entities

Submissions sought clarification of the provisiomthe

draft guideline, for the variation of reporting dreencies
that apply to individual regulated entities in respe to their
compliance levels.

Clause 3.6 of the guideline has been redraftethtdycthe operation of these
provisions.

With the exception of immediate reporting obligasdor Type 1 obligations, the
commitment to a maximum reporting frequency of opeequarter and a
minimum reporting frequency of once per year haaenbmaintained.

Any increase or decrease in the reporting frequeagyired of a regulated entity
will be triggered by observations of complianceroieeir consecutive reporting
periods or a period of 24 months (whichever islésser).

A decision to increase or decrease reporting freques not guaranteed, and will
remain subject to the considerations set out utienew clause 3.6.6.

Thresholdsfor compliance with high volumetasks

Regulated entities reiterated their concern tr@t®BR has
not identified a compliance threshold for high vokitasks.
Regulated entities recommended the AER adopt begdhr
for acceptable levels of compliance, which if metnd

mean that breaches did not need to be reported to o

As explained in the earlier stages of this consoliathe AER intends to considet
the appropriateness of a threshold for acceptabtgobance with high volume
tasks when sufficient information on levels of cdiapce with the new Retail Law
nand Rules is available to do so.

Regulated entities will be expected to report areabhes of Type 1, 2 or 3

actioned by the AER.

obligations to the AER in accordance with the pdures and guidelines. The

13
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AER'’s response to any breaches will be proportemathe nature and impact of
the breach. The factors we are likely to considetatermining the appropriate
response are explained in the Statement of Approgehsed with this notice.

Requirementsto report possible breaches

Submissions expressed concern with the requiretoent
report future possible breaches. Stakeholders were
concerned that despite the amendment in the draft
guidelines, the concept must be very clear astatio
report a possible breach is subject to the enfoecgm
mechanisms under the Retail Law.

Therefore, stakeholders stated that in the intemafst

certainty, the concept should be removed, butefAER
considers that it should remain, then the AER ghoul
provide examples of how it expects the conceppfuya

Stakeholders noted that possible breaches arerepbeted
in the same time frame as actual breaches. Stakaisol
were of the view possible breaches of Type 1 obbga
should only be reported when they have been adelguat
investigated and confirmed as being a valid breacthere
could be erroneous reporting or difficulties redbng
reports of breaches or possible breaches.

Further, it was noted that the concept of futuesabh does
not make sense with respect to Type 2 and 3 reypriThe

As stated in relation to reporting of Type 1 obligas, the AER is not persuaded
that regulated entities must conduct an investigaitito a possible breach prior tc
notifying the AER.

The AER has included the requirement to reportiptesbreaches to ensure that
engagement between the relevant business and tReoA&urs at the earliest time.
Where a potential compliance issue exists the AEéhds to work with the
relevant party to ensure that all steps are taaither rectify the breach when
identified or ensure that the breach does not exatet

The AER is concerned that where possible breaateesad reported the potential
for the issue to become widespread or have a nii@atimpact could increase.
The statement of approach includes a commitment fhe AER to work closely
with participants to understand their obligaticausg to develop appropriate
responses to potential compliance issues as tieaygantified. Effective and
cooperative prevention of a possible contravensgreferable to the AER taking
action after a breach has occurred.

The guideline has been amended to reflect thattiagaf possible breaches will
only be required for Type 1 obligations. This eefk the critical nature of those
obligations, and the AER’s requirement that it béfied at the earliest possible

instance.
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relevant submission argues any possible breacloesdsh
either have been rectified or become an actuatchrbg the
time a report on the relevant period is submittedas also
noted that the Type 2/3 pro forma does not ref@ossible
breaches.

Consideration of non-financial impacts of breaches

Stakeholders drew attention to the guidance pravide¢he
pro-forma template attached to the draft guideliries
guidance required regulated entities to providerareary
of the impact of a breach on customers, and exiglici
requested details of financial impacts. This wande
imply that the AER is only interested in the finedempact
of a breach. Therefore, stakeholders recommendedtié
AER amend the guidance to clarify that regulatetitiea
should include more than just financial impacts.

The AER has amended the pro-forma attached touitelge to require both the
financial and non-financial effects of each bretixhe provided by the regulated
entity. This amendment recognises that some breanhg not have a significant
financial impact, but may impact on customers inows other ways.

Section 4.1.1 of the statement of approach idestiarious potential impacts, in
addition to the financial impact. The AER expeaetgulated entities to include
details of these non-financial impacts where breadt an obligation are reporte(

S

Audit consultation process

Submissions expressed support for the AER’s deatisio
recognise the need for a consultation period reggithe
audit scope in the guideline. There was some cancer
however, that the AER did not provide adequateildetéhe
statement of approach or guideline on the consoittat
process, including the ability to conduct multipd&inds of
consultation.

The AER has amended the statement of approacigiidiit the commitment to
consult with relevant parties in determining theps, coverage and timing of any
audits.

Both the statement of approach and guideline peofod a consultation process
that reflects the AER’s commitment to consult wigigulated entities, whilst
ensuring that the process remains flexible andoeatailored to reflect the
complexities of any given audit.

The consultation process set out in the guidelileadlow for multiple rounds of
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consultation where appropriate, with audits surddg more complex compliancs
issues or involving multiple parties more likelyrexuire additional consultation.

Distributor and retailer interaction

Regulated entities sought clarification aroundrégeorting
requirements of obligations where they acted oormétion
provided by other participants. Particularly wheos-
compliance has occurred as a result of a failura by
regulated entity to meet its obligations. Submissio
suggested that the guideline should clearly alecat
responsibility for reporting breaches.

It was also proposed that possible breaches foe Typ
obligations should only be reported after adequate
investigation and the breach has been confirmedvadid
breach and the responsibility for that breach betailer or
distributor has been allocated.

Where a regulated entity’s ability to comply with @bligation is dependent on the

actions of another party it remains imperativetf@ regulated entity to develop
appropriate processes and systems to manage thestependencies. The fact th
the actions of another party may contribute toesmbn of an obligation by a
regulate entity does not change the fact that adbreas occurred. We expect su
breaches to be reported in the same way as any othe

The pro-forma reporting template has been ameraatiaw regulated entities the

opportunity to identify where the actions of otlparties may have contributed to
breach. It is important for the AER to be made ravwd all relevant circumstance
surrounding a breach of the customer frameworks Wil allow the AER to
identify issues of contributory behaviour and wuiikh the relevant regulated
entities to ensure that appropriate systems antepses to ensure compliance w
related obligations are in place.
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