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	Extended form

	ABS
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	AEMC
	Australian Energy Market Commission

	AER
	Australian Energy Regulator

	ATO
	Australian Tax Office

	CCP
	Consumer Challenge Panel

	COAG
	the Council of Australian Governments

	DGM
	dividend growth model

	energy networks
	electricity and gas network service providers

	the Guideline
	the allowed rate of return guideline

	MRP
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	regulatory period
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[bookmark: _Toc494800879]Introduction
The Rate of Return Guideline (Guideline) outlines our approach to setting the allowed rate of return for regulated gas and electricity network services. We are currently reviewing the Guideline. 
In our consultation paper[footnoteRef:1] we set out our preliminary views on consultation processes for the review of the rate of return guideline. To assist our thinking on development of the process, we sought stakeholder feedback on the value of individual process steps and how they would best be implemented. We have now received those submissions and have had regard to them in developing this positions paper. We have also published a separate issues paper which sets out our preliminary views of the substantive issues that we have identified as priorities for the guideline review.[footnoteRef:2] This positions paper focusses exclusively on the process for the review, rather than our methodology for estimating the rate of return. [1:  	AER, Consultation paper—Process for reviewing the rate of return guideline, July 2017. Available at: https://www.aer.gov.au/networks-pipelines/guidelines-schemes-models-reviews/review-of-rate-of-return-guideline/initiation]  [2:  	AER, Issues paper—Review of the rate of return guidelines, October 2017.] 

There are some further specific issues noted in this paper where we welcome further stakeholder feedback. However, in order to commence work on the processes and to provide certainty to stakeholders, we have now largely settled our views on how the processes will run.
In particular, this positions paper sets out our positions on:
· The independent panel review of the draft guideline— we have set out a draft terms of reference and details about the process for identifying and appointing panel members.
· The concurrent expert evidence sessions (‘hot-tubbing’)— we set out detail on how the process will run in the phases before, during and after the sessions.
· The consumer reference group— including a clearer definition of the role we expect of the CRG and how we plan to engage with it
We have also addressed other recommendations raised by stakeholders in submissions, and at the pre-issues paper forum held in Sydney on September 18. [footnoteRef:3] [3:  	Details from this forum including the agenda and presentation slides are available at: https://www.aer.gov.au/networks-pipelines/guidelines-schemes-models-reviews/review-of-rate-of-return-guideline/initiation] 

Further submissions
In this positions paper, we invite interested parties to make recommendations on classes of individuals (for example members of specific organizations) who would be suitable to participant as a member of the independent panel for reviewing the draft guideline. We are also open to recommendations of specific individuals, but request that any such recommendations be in confidence. Please make any submissions on potential panel members by COB 21 December.
Once the deadline for submissions on our issues paper has closed, we will publish an indicative view of issues to be addressed in the concurrent expert evidence sessions. At that stage, we will nominate a window within which we will seek stakeholders’ views on those same issues.
Please direct enquires about this paper, or about lodging submissions to rateofreturn@aer.gov.au or to Matt Simpson on (03) 9290 1969.
[bookmark: _Toc494800880]Background
The Australian Energy Regulator (AER) regulates energy markets and networks under national energy market legislation and rules. Our network regulatory functions relate to energy networks in all Australian states and territories, except Western Australia. They include setting the amount of revenue that monopoly network businesses can recover from customers for using networks (electricity poles and wires and gas pipelines) that transport energy. 
Significant investment is required to build a gas or electricity network. The allowed rate of return is a forecast of the cost of funds a network business requires to attract investment in the network.
We estimate the rate of return by combining the returns of the two sources of funds for investments—equity and debt. The return on equity is the return shareholders of the business will require for them to continue to invest. The return on debt is the interest rate the network business pays when it borrows money to invest.
The current Guideline was published in December 2013 and it sets out our approach for estimating the rate of return, including the components of the return on debt, return on equity and the value of imputation credits (gamma). Estimation of the rate of return is complex and the rate of return is a significant driver of regulated revenue for energy networks.  
A good estimate of the rate of return is necessary to promote efficient prices in the long term interests of consumers. If the rate of return is set too low, the network business may not be able to attract sufficient funds to be able to make the required investments in the network and reliability may decline. Alternatively, if the rate of return of return is set too high, the network business may seek to spend too much and consumers will pay inefficiently high prices.
While the Guideline is currently not binding on how we make rate of return decisions, it should provide a high degree of certainty and transparency for stakeholders. However, we note that the CoAG Energy Council has signalled its intention to introduce legislation to make the Guideline binding on both the energy networks we regulate and us.[footnoteRef:4] [4:  	COAG Energy Council, Meeting communique, 14 July 2017, p. 2.] 

[bookmark: _Toc497741552]About the Guideline review
Under the national gas and electricity rules, we must review the Guideline within five years of its first publication.[footnoteRef:5] As such, we will complete the Guideline review by 17 December 2018. [5:  	NER clauses 6.5.2(p)(1) and 6A.6.2(p)(1); NGR clause 87(16)(a).] 

This positions paper is an important part of the Guideline review. It follows a consultation paper we published in July 2017, which sought views on how we can make our Guideline review process more accessible, transparent and collaborative. 
Having considered the Rules, feedback on our consultation paper and feedback from our pre-issues paper forum, we have developed the Guideline review process set out in table 1. Details on these further considerations are set out in our consultation paper.[footnoteRef:6]   [6:  	AER, Consultation paper: Process for reviewing the rate of return guidelines, July 2017, pp. 6–7.] 

Table 1		Indicative timeline for the Guideline review process
	Date
	Milestone

	July 2017
	Review process consultation paper

	October 2017
	Issues paper

	November 2017
	Positions paper- process

	November 2017 – December 2017
	Submissions on issues paper

	March 2018[footnoteRef:7] [7:  	In our initial consultation paper we flagged the concurrent evidence sessions as happening in February or March. We are now targeting March.] 

	Concurrent evidence sessions

	May 2018
	Publish draft Guideline 

	June–August 2018 (approximately 10 weeks)
	Independent panel process

	August 2018
	Submissions on draft Guideline

	17 December 2018[footnoteRef:8] [8:  	This is five years from publication of the current guidelines (17 December 2013).] 

	Publish final Guideline


Table 2 outlines how the Guideline will apply to our ongoing and upcoming regulatory determinations, based on the current legislative framework (including relevant transitional provisions). However, we note that there may be changes to relevant legislation and rules that will affect the timings in table 2 (see section 2.2). 
Table 2	Current application of the Guideline to regulatory determinations
	Applicable Guideline
	Regulatory determinations

	2013 Guideline 
	AusNet Services, AGN, MultiNet, APAVTS 2018-22 access arrangements 
ElectraNet, Murraylink, TransGrid 2018-23 transmission determinations 
Ausgrid, Endeavour Energy, Essential Energy, ActewAGL, NT Power and Water 2019-24 distribution determinations 
TasNetworks 2019-24 transmission determination 

	If a potential rule change is made, the 2013 Guideline.[footnoteRef:9] If not, the 2018 Guideline will only apply to the final decision. [9:  	TasNetworks submitted a rule change request to the AEMC requesting that the 2013 Guideline apply to the entirety of its distribution process in TasNetworks, Request for rule change submission, 9 June 2017. Otherwise, the 2018 Guideline applies to final decision (April 2019), but not to other stages of its determination process.] 

	TasNetworks 2019-24 distribution determinations 

	2013 Guideline applies to initial access arrangement proposal, but the 2018 Guideline applies thereafter
	Central Ranges Pipeline 2019-24 access arrangement

	2018 Guideline 
	Directlink 2020-25 transmission determination 
SA Power Networks, Energex, Ergon Energy 2020-25 distribution determinations
Jemena Gas Networks 2020-25 access arrangement 
AusNet Services, CitiPower, Jemena Electricity Networks, Powercor, United Energy 2021-25 distribution determinations 


Source: 	NER, clauses 6.5.2(p)(1), 6A.6.2(p)(1), and Part ZZU; NGR, sub-rule 87(16)(a).
	See also AEMC National Electricity Amendment (Rate of Return Guidelines Review) Rule 2016 No. 9, and AEMC National Gas Amendment (Rate of Return Guidelines Review) Rule 2016 No. 2 (Commenced 20 October 2016).
[bookmark: _Ref496094423][bookmark: _Toc497741553]Framework changes
The COAG Energy Council Senior Committee of Officials (SCO) recently published a bulletin clarifying its expectation that this Guideline review process will ultimately serve as the basis for a binding rate of return instrument.[footnoteRef:10] [10:  	Council of Australian Governments Energy Council Senior Committee of Officials, Bulletin: Binding Rate of Return Guideline, 4 October 2017.] 

This will require some changes to the current rules frameworks for estimating the allowed rate of return, as the current rules set out provisions for development and application of a non-binding Guideline. The timing of this process is uncertain, but we will proceed on the basis that the policy intent is to arrive at a binding rate of return instrument. Despite the uncertain timing, we note that the SCO bulletin states the intention that:
Under the proposed transitional arrangements, and subject to passage of the relevant Bills, the current guideline development process, including consultation processes, will be taken to satisfy the process requirements for the first binding guideline.
We will continue to refer to the most up-to-date information about the framework that is publicly available as we proceed with the process.
Most important at this stage is that stakeholders approach their submissions having regard to an instrument that may be made binding and that will apply to our subsequent regulatory determinations.
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Our role in network regulation is ultimately governed by the overarching objectives in the NEL and NGL, most particularly the national electricity and gas objectives. 
However, stakeholders including the ENA proposed in submissions that we should adopt a specific objective for designing the consultation process.[footnoteRef:11] We discussed the proposed objective further at the pre-issues paper forum on 18 September 2017.[footnoteRef:12] [11:  	ENA, Process for reviewing the rate of return guidelines—Response to AER consultation paper, August 2017, p. 3.]  [12:  	Details from this forum including the agenda, a summary of discussion and presentation slides are available at: https://www.aer.gov.au/networks-pipelines/guidelines-schemes-models-reviews/review-of-rate-of-return-guideline/initiation] 

We agree that there is value in having such an objective. As such, we have aimed to design a consultation process that is capable of contributing to the acceptance of the next rate of return guideline by all stakeholders (consultation process objective). Importantly, the process must also meet any transitional requirements that arise in COAG EC’s implementation of a binding rate of return guideline.[footnoteRef:13] [13:  	The most recent release on this process is: COAG EC Standing Council of Officials, Bulletin—Implementation of a binding rate of return guideline, October 2017. This is available at: http://www.coagenergycouncil.gov.au/publications/binding-rate-return-guideline] 

Estimating the rate of return is complex, and reasonable minds can be expected to differ in its calculation.   As a result, we would expect that not all stakeholders will necessarily agree on the final methodologies or parameter estimates set out in the guideline. Nonetheless, if stakeholders are satisfied that the guideline consultation process gave them sufficient opportunity to express views and transparently addressed those views, we expect that stakeholders can feel confident in the rigour of the process and decision-making. This should lead to the acceptance of the guideline review process by all stakeholders, although some may disagree on technical aspects. 
[bookmark: _Toc494800883]Independent panel review of the draft guideline
As an independent regulator, it is our role to ensure that our decisions are well-reasoned and based on robust consultation. We aim to explain our decisions in a way that allows stakeholders to follow a clear chain of logic from evidence to decision. Nonetheless, we recognise that there are times when an additional perspective on this process can provide stakeholders with further confidence in our decision-making process.
In our consultation paper, we proposed to establish an independent panel to review the draft guideline and to publish a report setting out its findings. 
We will have regard to the independent panel’s report in making our final guideline.
[bookmark: _Toc494800884]Consultation paper
In our consultation paper, we set out the following preliminary thoughts on the independent panel review:
Table 3	Preliminary thoughts on an independent panel review of the draft guidelines— From our consultation paper
	Issue
	AER's preliminary thoughts

	Purpose?
	The main purposes of the independent panel process is to give us the benefit of an independent review, and to promote confidence amongst stakeholders that our findings on rate of return issues are robust and have been tested by a group of independent experts.

	When?
	June-August 2018.

In our view, the most productive opportunity for an independent panel to participate in the process is immediately following publication of the draft guidelines.  That would allow the panel to review our complete draft decision and reasoning , and would give sufficient opportunity for us to take the panel's views into account in making a final decision.

	Who would participate?
	Selection of members for the panel will be a key aspect of the process. It is critical that panel members are both independent of the regulatory processes and have the relevant expertise.
Our preliminary proposal is that we would specify a series of selection criteria that might include factors such as:
· Panel members should have relevant finance, economic and/or regulatory expertise.
· Panel members must not have been engaged to provide advice to a network business or the AER on any AER regulatory determination processes within the preceding 2 years.
· Panel members must be available for the two months following publication of the draft rate of return guidelines.
The AER will engage and fund the independent panel.

	What would the panel be required to do?
	To promote stakeholder confidence in the independent panel process, we propose to publish the terms of reference for panel members. Our preliminary view is that the terms of reference would ask the panel to assess whether we have undertaken an effective review process; engaged with the material before us with an open mind; and have reached a decision that is supported by our stated reasons and the information available to us.

	What would be the outcome of the independent panel process?
	We expect that the independent panel would provide us with a report on the outcomes of its review. We would then have regard to this report in finalising the guidelines.


[bookmark: _Toc494800885]Submissions
We received submissions on the independent panel review. They are set out in Table 3 below. In the table we have tried to capture instances where the substance of particular submissions overlap and have attributed a single description of the issue to all submissions that we understand to support the same position.[footnoteRef:14]   [14:  	All the submissions are available on our website at:  https://www.aer.gov.au/networks-pipelines/guidelines-schemes-models-reviews/review-of-rate-of-return-guideline/initiation  ] 

[bookmark: _Ref495052230]Table 4		Submissions on the independent panel review
	[bookmark: _Toc494800886]Stakeholder
	Submission

	
	Role of the independent panel

	CCP, AGN, ENA, AusNet Services, TransGrid,Spark Infrastructure, Energex and Ergon Energy
	The independent panel should also provide advice to the AER on the issues and proposals being considered from the perspective of finance and regulatory theory and practice. 

	ENA
	The expert panel should also consider consistency with the ARORO, and with the chain of logic between evidence and decision

	APA
	An independent review of the draft guidelines focussed on process rather than the substance of the rate of return guidelines has the potential to create uncertainty about the outcome

	MEU
	The MEU supports the role for the independent panel set out in the AER’s consultation paper.

	
	Who should be on the panel

	AGN, ENA
	Supports the AER’s 2 year exclusion

	ENA
	The AER’s 2 year exclusion should also apply to Tribunal members

	ENA
	The AER should consider capital market practitioners or independent economic expertise for example including input from the RBA, the Productivity Commission, the AOFM or the Future Fund.

	AGN
	The AER should choose panel members, acting in good faith and considering the views of all stakeholders

	TransGrid
	The AER should seek agreement of industry representatives on the membership of the panel.

	TaCOSS, PIAC
	A consumer voice should be included in the expert panel, with expertise in consumer engagement as part of reviewing how the AER has undertaken an effective process

	CCP, Spark Infrastructure
	The AER’s 2 year exclusion could allow inappropriate panel members and exclude appropriate panel members

	CCP, ENA
	There are precedents for this sort of panel, see NZCC 2006 for assistance in its review of the return on capital.

	
	Other issues

	CCP, Spark Infrastructure, Energex and Ergon Energy
	The panel could be formed before the draft guideline and participate in the ‘hot-tubbing’

	CCP, AGN, TransGrid, Spark Infrastructure
	The panel’s findings should be made public

	TransGrid
	The AER should be required to review and remedy any deficiencies highlighted by the panel review

	Energex and Ergon Energy
	To give the independent panel freedom to meaningfully engage with expert material, the panel should be given a limited opportunity for written clarifications to clarify issues raised by the draft guidelines


References: 	Consumer Challenge Panel (subpanel 16), Submission to the AER on its consultation paper on a process for review of the rate of return guideline, August 2017; AGN, Letter re: Process for Reviewing the Rate of Return Guidelines, August 2017;  ENA, Process for reviewing the rate of return guidelines—Response to AER consultation paper, August 2017; AusNet Services, Letter re: Consultation paper—Process for reviewing the rate of return guidelines, August 2017; Transgrid, Letter re: Consultation paper—Process for reviewing the rate of return guidelines, August 2017; Major Energy Users, Process for reviewing the rate of return guidelines consultation paper, August 2017; Spark Infrastructure, Letter re: Process for reviewing the rate of return guidelines, August 2017; APA, APA submission on rate of return review consultation paper, August 2017; Essential Energy, Essential Energy submission to the rate of return guideline review process consultation paper, August 2017; Tasmanian Council of Social Service, Submission to the AER consultation paper: Process for reviewing the rate of return guidelines, August 2017; Energex and Ergon Energy, Process for reviewing the rate of return guidelines—Consultation paper, August 2017; Public Interest Advocacy Centre, Submission on process for reviewing the rate of return guidelines, August 2017. Queensland Electricity Users Network, Submission to the AER on the process for reviewing the rate of return guideline, August 2017.
Notes: 		We have tried to capture instances where the substance of particular submissions overlap and have attributed a single description of the issue to all submissions that we understand to be making the same argument. For the specific language used by individual stakeholders, we recommend reading the full submissions as published on our website.
[bookmark: _Ref498594041]Our position
Objective
In our view, the objective of the independent panel is to assist the AER in making the best possible final guideline by providing an independent perspective on the development of the draft guideline. In doing so, the independent panel should also promote stakeholder confidence in the guideline review process and confidence that the final guideline is capable of achieving the national gas and electricity objectives.
What question will the panel be asked?
We will ask the independent panel to address the following question as part of the terms of reference.
In your view, is the draft guideline supported by sound reasoning based on the available information such that it is capable of promoting achievement of the national gas and electricity objectives?
This is a broader role for the panel than we set out in our consultation paper. In particular, while it still focusses on the chain of reasoning from the evidence we rely on to make our decision, it asks the panel to consider this within the context of achieving the national gas and electricity objectives.[footnoteRef:15] In our consultation paper, we proposed a role for the independent panel as follows:[footnoteRef:16] [15:  	We discuss this further in the next section.]  [16:  	AER, Consultation paper—Process for reviewing the rate of return guidelines, July 2017, p. 15.] 

[o]ur preliminary view is that the terms of reference would ask the panel to assess whether we have undertaken an effective review process; engaged with the material before us with an open mind; and have reached a decision that is supported by our stated reasons and the information available to us.
Several submissions on the consultation paper also called for a wider scope than the preliminary view set out in the consultation paper. Most stakeholders recommended that the panel should address the draft guideline itself and the evidence relied on, rather than being restricted to the process and explanation of judgements that lead to the draft guideline.
However, we consider it is possible for the panel to give an independent perspective on the soundness of the reasoning based on the available information. To promote this outcome, the independent panel:
Will produce a report at the draft guideline stage which we will have regard to in making a final guideline
Will comment on the draft guideline, and will not be asked to propose its own alternative or amended guideline.  
Equally, it is important that the independent panel does not become a ‘second regulator’. Estimation of the rate of return is complex and reasonable minds may differ about certain specifics of estimation methodologies. For this reason, the role of the independent panel is not to have a separate body propose its preferred means of promoting the NEO and NGO. This would not promote the best regulatory process, and could lead to different rather than better outcomes.
Factors to consider
To guide the independent panel’s consideration in addressing that question, the terms of reference will require the panel to consider the following factors:
The impact of the guideline as a whole rather than issue-by-issue analysis
The revenue and pricing principles in the NEL and NGL
The rate of return provisions in the NER and NGR
COAG EC’s ongoing reforms to implement a binding rate of return instrument.
Whether the AER has had regard to relevant information in reaching its conclusions
Whether there is a clear link between the AER’s conclusions and the information on which it relied 
Whether, in your view, the methodology set out in the draft guideline will allow stakeholders to replicate the AER’s estimate at a point in time
Interactions with other components of our regulatory determinations and the relevant rules impacting estimation of those components
Our reasons for including these factors are as follows:
Table 5	Reasons for the specific factors to which the panel should have regard 
	Factor
	Comments

	The impact of the guideline as a whole rather than issue-by-issue analysis

	This will encourage the independent panel to engage with potential trade-offs and to focus on the overall achievement of the national gas and electricity objectives

	The revenue and pricing principles in the NGL and NEL

	These add some practical guidance for the panel in interpreting the balance to be struck in promoting achievement of the national gas and electricity objectives

	The rate of return provisions in the NER and NGR. The panel should also have regard to any material reform underway.
	While the NEO and the NGO should most prominently guide the panel’s thinking, it is important that the panel also has regard to the relevant rate of return provisions in the national electricity and gas rules as they impact directly on our decision-making.

	COAG EC’s ongoing reforms to implement a binding rate of return instrument.
	As part of the COAG Energy Council’s proposed implementation of a binding guideline, there will need to be changes to the rules framework for estimating the rate of return. This is because the framework for the current non-binding guideline is specified within the national gas and electricity rules. When the independent panel has regard to the current rules framework, it should also have regard to whatever information is available about the framework that would result from the reform process. 

	Whether the AER has had regard to relevant information in reaching its conclusions

	This is a typical requirement to assess the procedural fairness of a decision.

	Whether there is a clear link between the AER’s conclusions and the information on which it relied 

	Estimation of the rate of return is complex and reasonable minds may disagree on aspects of the guideline. As a result, it is critical that there is a clear chain of logic between information and conclusions. Stakeholders signalled at the pre-issues paper forum that this was an important requirement to have confidence in the process

	Whether, in the panel’s view, the methodology set out in the draft guideline will allow stakeholders to replicate the AER’s estimate at a point in time

	Linked to the above point, we consider stakeholders should be able to read the guideline and then replicate to a reasonable degree of accuracy our estimates at a point in time. This is important for transparency and predictability. Stakeholders signalled at the pre-issues paper forum that this was an important requirement to have confidence in the process 

	Interactions with other components of our regulatory determinations and the relevant rules impacting estimation of those components
	This is to make sure that any views from the panel are made in the context of the existing building block revenue framework and having reference to other relevant factors (for example, any methodologies defined in the binding PTRM/RFM methodologies)


Why the national gas and electricity objectives?
Under the current rules, we set the allowed rate of return to achieve the national gas and electricity objectives and the allowed rate of return objective. In setting the allowed rate of return, we must also have regard to the revenue and pricing principles. 
The national gas and electricity objectives require promoting efficient investment in, and efficient operation and use of, energy network services for the long-term interests of energy consumers. The national gas and electricity objectives govern every aspect of our regulatory determinations and have primacy, including over the allowed rate of return objective. 
The allowed rate of return objective is a rate of return commensurate with efficient financing costs and the risks involved in providing energy network services.
Some stakeholders submitted that the independent panel should be asked to consider whether the draft guideline is capable of achieving the allowed rate of return objective. We agree that the panel’s deliberations should by shaped by the relevant decision-making framework, however in our view this should primarily be the national gas and electricity objectives with reference to the revenue and pricing principles. As such we have specified the NEO and NGO within the panel’s primary question, and have listed the relevant rate of return provisions in the rules as a factor for the panel to have regard to. We hold this view for the following reasons:
The national gas and electricity objectives are the overarching objectives for the entire energy regulatory framework. Rather than focus simply on the technical exercise of estimating the rate of return, it is important the approach we determine should be capable of contributing to achievement of those overall objectives.
In our view, a focus on the national gas and electricity objectives and the revenue and pricing principles will still engage with the key concepts[footnoteRef:17] required to promote the allowed rate of return objective, but will do so in a way that draws out the overall objective of the framework.  [17:  	In particular, NEL 7A(5) and 24(5)] 

As part of the COAG Energy Council’s proposed implementation of a binding guideline, there will need to be changes to the rules framework for estimating the rate of return. This is because the framework for the current non-binding guideline is specified within the national gas and electricity rules. Given there is uncertainty about the ultimate rules framework, it is in our view preferable from a process perspective that the key question asked of the panel relates to the national gas and electricity objectives which we expect to remain consistent. The panel can then have regard to the current rules framework as well as any rules framework changes underway at the time of the review.
Selection of panel members
We will commence a process of identifying and contacting potential panel members following the release of this positions paper, using the attached terms of reference as a guide to the expected role of the panel. We will make the ultimate decision on the panel members. However, we will consider submissions from stakeholders on the classes of individual or specific individuals that they recommend to be considered for the panel. Where stakeholders wish to recommend a specific individual, they should do so confidentially to avoid creating difficulties for those nominated in case they are either unavailable or ultimately not selected.
In selecting panel members, we will have regard to the following factors:
Table 6	Factors we will have regard to in considering potential independent panel members
	Factor
	Comments

	Panel members should have relevant finance, economic, regulatory, consumer perspectives or institutional investment expertise.
	This is a wider range of relevant experience than we identified in our preliminary positions in the consultation paper. In our view, an independent panel review with respect to the NEO and NGO will require the panel to engage with the range of factors and technical expertise required to achieve those objectives. As such, we propose also to include potential panel members with backgrounds in investment or consumer affairs.
Importantly, the final make-up of the panel will depend on the availability of suitable panel members. However, to the extent achievable, we will seek to establish a panel representing this range of backgrounds.

	Panel members should not have been engaged to provide advice in any AER regulatory determination processes within the preceding 2 years. Similarly, panel members should not have participated in or presided in Australian Competition Tribunal proceedings within the preceding 2 years.
	Some stakeholders recommended that our proposed criteria for excluding panel members that have provided advice within two years would exclude relevant potential panel members. We agree that the criteria could exclude potential panel members with relevant expertise, however:
•	In our view it is essential that the panel is independent and seen as independent by stakeholders. 
•	There are other opportunities such as submissions and the hot-tubbing sessions in which those other parties could contribute their perspectives to the process

	Panel members should be available for the ten weeks following publication of the draft rate of return guidelines.
	We will only engage panel members where they are available on a sufficient basis over the full duration of the report’s preparation. We do not expect that independent panel members will work full time over the 10 weeks, but we will aim to engage them for the equivalent of 1 full day per week.



Broadly, we will aim to appoint five panel members to capture a range of relevant experience in the panel which could include: regulatory, finance and economic academia, consumer affairs, investment etc. We have chosen a five-member panel to accommodate a diversity of views, and to mitigate against circumstances where a panel member might need to drop out of the process due to unforeseen reasons.
The skills and background we are seeking for the panel include:
Finance and/or economic background will assist the panel in comprehension of the more technical aspects of the guideline development process. However, it is not the role of the panel to substitute for or duplicate the input of the experts already participating in the review. Rather, the panel will consider whether our decisions in the draft guideline are based on sound reasoning, including by reference to that previous expert input. Also, our view is that the decisions making up the guideline and the evidence on which they are based should ultimately be understandable to stakeholders without having this expertise. As a result, we do not think that all panel members will need to have a finance or economic background.
Regulators typically have experience in considering competing evidence to make decisions which will directly impact on stakeholders. Such experience should assist the panel in forming views on whether the decisions in the guideline are based on sound reasoning and a chain of logic that can be followed from evidence to decision. 
Experience in consumer perspectives is important to have on the panel because the ultimate objective of the regulatory framework is focussed on promoting the long term interests of consumers. In our view, it is important that the panel review the draft guideline from a perspective where decisions are clearly linked to how they promote those long term interests. In our view, panel members with consumer-focussed experience are best placed to provide this perspective.
Institutional investment experience overlaps to some extent with the benefits of finance and/or economic background. However, in our view it is desirable if possible to also have the perspective of panel members with investment experience as distinct from simply having technical familiarity with rate of return issues. This should assist the panel in evaluating whether the replicability and transparency of the methodology is sufficient to promote investor confidence and thus efficient investment.
Promoting independence and transparency
We recognise that clear mechanisms to preserve the independence and transparency of the panel are key to promoting confidence amongst stakeholders. These mechanisms are especially important in this case as the AER will fund participation of independent panel members. So, to reinforce stakeholder confidence in the independence and transparency of the panel’s review:
We will engage the panel using a publicly available terms of reference
We will only engage panel members where they have not provided advice to the AER or other stakeholders as part of a regulatory process within the past two years. As recommended in submissions, this will extend to members of the Australian Competition Tribunal that have considered appeals of AER determinations within the past two years.
Any questions asked by the panel or meetings held with stakeholders or experts must have a minute of the meeting taken and published on the AER’s website so all stakeholders have access to it.
The panel will have responsibility for drafting its own report, which will be published in full (subject to a confidentiality check) on the AER’s website. We expect panel members to strive to reach consensus, but will not restrict panel members from expressing differences of views within the report if that is the ultimate view of the members.
When will the panel participate and for how long?
We will convene the independent panel so it is ready to begin its review as soon as the draft guideline is released. This is scheduled to be in May 2018. 
Some stakeholders have proposed that the independent panel should be convened in time to participate in the concurrent evidence process. While this is an important source of evidence that the panel will have access to, we do not see it as necessary for the panel to attend concurrent evidence sessions when it will have access to a full transcript of the sessions and a published statement of agreed and disagreed positions. Also, the panel will already be a significant time imposition on panel members. By extending the scope of that commitment leads to greater risk that potential panel members may be unavailable. 
We have specified in the terms of reference that the panel process will run for 50 business days commencing on release of the draft guideline. In choosing this window, we are aiming to balance:
allowing the panel sufficient time and flexibility while working part-time to engage with the draft guideline
providing sufficient time after completion of the panel’s report for both ourselves and stakeholders to engage fully with the panel’s findings in advance of making the final guideline.
Access to information
The independent panel will have access to all information submitted to the guideline review process, including submissions and the transcripts of the concurrent evidence sessions. The panel will be asked to sign confidentiality undertakings to enable them to have regard to any confidential material we have considered in making the draft guideline. In order to prevent the release of any confidential material, we will undertake a confidentiality check of the independent panel’s report using the ACCC/AER’s confidentiality guideline prior to its release.
The independent panel’s report
The independent panel will detail its findings in a report which we will publish on our website. We will have regard to the independent panel’s report when making our final guideline. Importantly, the panel’s findings will not be binding. Instead, they will be an important and useful source of evidence that we will have regard to in our final decision and that stakeholders may have regard to in preparing submissions on the draft guideline.
In practice, we expect the panel’s report will be an important addition to the body of evidence provided through the submission process and the concurrent evidence process. 


[bookmark: _Toc494800887]Concurrent expert evidence sessions
[bookmark: _Toc494800888]Expert advisers such as economic and finance consultants and academics play a critical role in the development of the rate of return guidelines. Rate of return issues are complex and often rely on the exercise of expert judgement to resolve. Concurrent evidence hearings, or ‘hot-tubbing’ of expert advisers, are a mechanism through which we can have concurrent discussions with various experts that are participating in the guidelines review process. The mechanism has been used in both court and administrative settings. 
Consultation paper
In our consultation paper, we set out the following preliminary thoughts on the concurrent expert evidence (hot-tubbing) sessions:
Table  7	Preliminary thoughts on an concurrent expert evidence sessions— From our consultation paper
	Issue
	AER's preliminary thoughts

	Purpose?
	The main purpose of the concurrent expert evidence (hot-tubbing) sessions is to highlight material issues of agreement and disagreement between experts to aid us in consideration of submission material.  

	When?
	Beginning in February 2018. This allows time for stakeholders to make submissions on the issues paper and for these to shape the areas of expertise and issues to be discussed in the hot-tubbing sessions. We expect that we would be in a position to make invitations to experts to participate during March 2018.

Following the concurrent expert evidence (hot-tubbing ) sessions we will have approximately two months to take account of the 'hot-tubbing' discussions in making our draft decision. 

	Who would participate?
	We will be responsible for establishing the meetings. 
In our view it is important to retain some flexibility about how many and which experts would be involved in a concurrent expert evidence (hot-tubbing) session. In making invitations to participate, we would aim to balance:
· making sure that the spectrum of views is well-represented
· keeping the number of participants at a manageable level to allow for effective discussion of the issues
We expect that we would go through this selection process for each scheduled concurrent expert evidence (hot-tubbing) session, meaning the participating experts might vary across issues.

	How would the issues be divided? 
	We propose to maintain some flexibility in the specific composition and timing of issues, but we expect it may be practical to divide concurrent expert evidence (hot-tubbing) sessions based on specific content areas. For example, we might hold individual sessions on:
· Return on equity
· Return on debt
· Value of imputation credits
· Interrelationships and the overall rate of return.
We may wish to settle areas of agreement before exploring areas of potential disagreement between the experts.

	What would be the outcome of the hot-tubbing process?
	Prior to the meeting, we would circulate a draft set of agreed positions and request participants to discuss, make any necessary changes, and sign off on the statement. 

We also expect we would document outcomes of the meeting through either or both of:
· publishing a minute of the hot-tubbing session
· a final statement of key issues  in which we summarise the important issues or assumptions on which the experts’ views differ
In either case we consider there may be value in having the relevant experts 'sign-off' on the minute and final statement of key issues.
We will take the outcomes of the concurrent expert evidence (hot-tubbing) sessions into account in making our draft and final decisions. 



[bookmark: _Toc494800889]Submissions
Submissions on the concurrent evidence sessions are set out in Table 3 below. Overall, submissions were supportive of the inclusion of concurrent evidence sessions as part of our guideline review. Submissions focussed on the selection of issues to be explored in the concurrent evidence sessions, selection of participants and attendees for the sessions, and access to information generated from the sessions. Our positions on the operation of the concurrent evidence sessions, and our responses to these submissions, are in section 4.3 below.
Table 8	Submissions on the concurrent evidence sessions
	Stakeholder
	Submission

	CCP
	Participants should be recognised experts in their field

	CCP
	Experts should be focussed on the objective of the review, being development of an approach to that is consistent with the NEO, the NGO and the RPPs 

	CCP
	AER should consider funding experts that are appointed by consumer interests

	CCP
	A record of the discussions and conclusions reached should be published, either in summary form or as a full transcript of proceedings

	AGN, ENA, TransGrid, Spark Infrastructure
	Stakeholders will have greater confidence in the hot-tub process if they have input into the participating experts and ideally, select experts

	AGN, TransGrid
	Stakeholders should have input into issues to be covered by hot-tubbing

	AGN, ENA, TransGrid, Spark Infrastructure
	The concurrent evidence process should be made accessible to all stakeholders to attend in person or through web-cast.

	AGN, ENA, TransGrid
	Stakeholders should be able to participate in the process to some extent

	AGN
	Clear outcomes from the concurrent evidence process should be made publicly available prior to the release of the AER draft decision

	TransGrid
	The experts should be required to produce a report outlining areas of agreement and disagreement with supporting information?

	AGN
	The AER should set out in its draft decision how the concurrent evidence process has influenced its views

	ENA
	Experts should be able to iteratively ask each other questions

	MEU
	The CRG and CCP should have access to the arguments and opinions of the expert advisers 

	Spark Infrastructure
	A cross section of stakeholders should have representation

	TaCOSS, PIAC
	A consumer advocate or CCP member should be considered as part of the concurrent evidence process, with appropriate skills development if needed


References: 	Consumer Challenge Panel (subpanel 16), Submission to the AER on its consultation paper on a process for review of the rate of return guideline, August 2017; AGN, Letter re: Process for Reviewing the Rate of Return Guidelines, August 2017;  ENA, Process for reviewing the rate of return guidelines—Response to AER consultation paper, August 2017; AusNet Services, Letter re: Consultation paper—Process for reviewing the rate of return guidelines, August 2017; Transgrid, Letter re: Consultation paper—Process for reviewing the rate of return guidelines, August 2017; Major Energy Users, Process for reviewing the rate of return guidelines consultation paper, August 2017; Spark Infrastructure, Letter re: Process for reviewing the rate of return guidelines, August 2017; APA, APA submission on rate of return review consultation paper, August 2017; Essential Energy, Essential Energy submission to the rate of return guideline review process consultation paper, August 2017; Tasmanian Council of Social Service, Submission to the AER consultation paper: Process for reviewing the rate of return guidelines, August 2017; Energex and Ergon Energy, Process for reviewing the rate of return guidelines—Consultation paper, August 2017; Public Interest Advocacy Centre, Submission on process for reviewing the rate of return guidelines, August 2017. Queensland Electricity Users Network, Submission to the AER on the process for reviewing the rate of return guideline, August 2017.
Notes: 		We have tried to capture instances where the substance of particular submissions overlap and have attributed a single description of the issue to all submissions that we understand to be making the same argument. For the specific language used by individual stakeholders, we recommend reading the full submissions as published on our website.
[bookmark: _Toc494800890][bookmark: _Ref496112516]Our positions
We have set out our positions below on how we will run the concurrent expertevidence sessions, divided into:
The purpose of the concurrent expert evidence sessions
before the sessions
during the sessions
after the sessions.
The purpose of the concurrent evidence sessions
The purpose of the concurrent expert evidence sessions is to assist the AER Board in making a decision which will best achieve the NEO and NGO by allowing them to clearly define the issues of agreement and areas of disagreement between relevant experts. Prior to the draft decision, simultaneous expert reports on a topic may clearly articulate the particular expert’s views on an issue. However, as they are generally written early in the decision-making process the experts are not often in a position to clarify how their assumptions or conclusions differ relative to other experts commenting on the same topic. The concurrent expert evidence sessions give the AER Board an opportunity to draw out these differences. 
Before the sessions
Which issues will the sessions cover, and who will participate?
After submissions close on our issues paper, we will engage with stakeholders on:
· Which issues we should hold sessions on
· Which experts should be involved in those sessions.
Specifically, we will give stakeholders an opportunity to make submissions on which experts and issues we should consider for concurrent expert sessions, including questions they recommend should be put to experts in the sessions. We are also likely to engage experts that could be invited to participate in the concurrent evidence sessions. Having regard to any input from stakeholders we will finalise the sessions and the attendees. This process should assist us in addressing the range of issues in which stakeholders perceive material disagreement between experts, while recognising that the primary purpose of the sessions is to assist the AER Board in making the draft guideline.
We will have regard to the following factors in considering which topics to cover in the concurrent evidence sessions.
Table 9	Factors we will consider on issues to be addressed in concurrent evidence sessions
	Which issues to address in sessions
	Why we will consider this factor

	Is the issue material?
	Has the expert undertaken substantive analysis of an issue to be considered in the concurrent evidence sessions? 

	Does there appear to be material disagreement between experts in terms of their conclusions or the evidence supporting their conclusions?
	Has a distinct stakeholder or class of stakeholders relied on the experts views in making a submission to the AER?

	Is the topic amenable to a group discussion?
	Certain topics may meet the other factors but be poorly suited to a discussion format. For example, where a disagreement centres on alternative derivations of a complex mathematical formula, it may be better suited to follow-up written engagement rather than the concurrent evidence sessions.


Having decided on the topics to cover in sessions, we will have regard to the following factors as we engage with stakeholders about which experts should participate.
Table 10	Factors we will consider on experts to participate in the sessions
	Which experts should participate in sessions
	Why we will consider this factor

	Has the expert undertaken substantive analysis of an issue to be considered in the concurrent evidence
	In our view, the concurrent evidence sessions will be most productive if they are limited to those  experts that have offered substantive input on a topic 

	Has a distinct stakeholder or class of stakeholders relied on the experts views in making a submission to the AER?
	Holding other things constant, it is advantageous for the AER Board to understand the differences underlying the expert advice that the spectrum of stakeholders has relied on in making submissions. So, to the extent an expert has been relied on by a distinct class of stakeholders, that will support the expert’s participation in the sessions. 

	Is there substantial overlap between the views of multiple experts?
	In the event there is substantial overlap between the views of multiple experts, we will consider whether the discussion will run more effectively by only inviting one or some of those experts as a representative sample. The AER Board and stakeholders can then take into account the extent to which multiple experts have reached similar views. 


If the experts require funding to appear, this must be provided by whoever initially engaged the expert. Experts are able to decline the invitation to appear if they are not funded to do so.
The statement of agreed positions
Prior to holding the concurrent expert evidence sessions, we will request the relevant experts on a particular session topic to jointly develop a statement of agreed positions with the assistance of an independent facilitator that we will provide. The independent facilitator will be responsible for coordinating the drafting of the statement. This statement should be in a publishable state and will be available on our website once it is finalised. AER staff will not be involved in the development of the statement, other than by funding the independent facilitator. 
The statement should allow AER Board members to clearly identify those areas on which the experts agree. By reference to this, the statement should provide a platform to explore more precisely the areas on which the experts disagree and the nature of this disagreement. This is important, because the areas in which experts disagree commonly require the AER to exercise its judgement as to how it will have regard to the divergent advice.
During the sessions
We will finalise our views on which and how many sessions are necessary once we have received submissions on our issues paper. Our expectation is that we are likely to run a series of shorter sessions rather than a single, long forum.
A Board member will chair the sessions
 As the purpose of the concurrent evidence sessions is to assist the AER Board in its decision-making, AER Board members will chair the sessions. They will have assistance from an AER staff member, but the Board members will have primary responsibility for facilitating and directing the discussion to help resolve questions to assist the Board’s decision making. 
Who will attend the sessions
Several stakeholders submitted that the sessions should be open to members of the public to attend, or that we consider making them available by webcast. Some stakeholders further recommended that other groups (rather than the experts providing advice) should participate in the hot-tub, or that members of the public should be able to ask questions at the sessions.
We agree that it is important for the sessions to be transparent, and for the content to be available to stakeholders. However, attendance at the sessions will be limited to participating experts, representatives of the organisations or individuals that have engaged experts, and the CCP. Where stakeholders have engaged experts that we have not invited to the sessions on the basis of duplication, we will also invite representatives of those organizations.  In our view, it is important that the number of participants and direct attendees is of a size that will allow detailed and natural discussion. Specifically, we consider:
A large audience in the sessions seated around a small number of participants will create an environment that feels imposing and unduly formal rather than a comfortable forum for discussion
Based on full transcripts as published on its website, [footnoteRef:18]  our impression of the NZCC’s rate of return forums suggest that the contained number of discussants and attendees promoted the type of natural and productive discussion that we are trying to achieve in this process. [18:  	See the cost of capital workshop documents at: http://www.comcom.govt.nz/regulated-industries/input-methodologies-2/archive/cost-of-capital-archive/cost-of-capital-extracts-from-input-methodology-reasons-papers-and-expert-reports/] 

Audience members will not directly participate or question the experts as this introduces potential for disruption of the discussion and also does not clearly advance the primary purpose of the sessions which are to assist the AER Board in its decision making.
Once we receive submissions on our issues paper and have published them on our website, we will give stakeholders an opportunity to recommend issues that they wish to see covered in concurrent evidence sessions, the experts whose views they think should be considered in those sessions, and specific questions they would like to see resolved. 
Who will participate in the discussions?
As described above, the purpose of the concurrent evidence sessions is to assist the AER in making the best possible decision by allowing the decision-maker to explore further the common ground and the nature of the disagreements between experts providing advice to stakeholders in the review process. To make the sessions workable and to encourage discussion that is as informal as possible, an AER Board member or members will be chairing sessions with the assistance of an AER staff member. In practice, we expect that:
Experts will be given an opportunity to make an opening statement about their view of the topic under discussion
Following those initial statements, we will proceed into discussion of questions:
The chair may request experts to comment on previous answers
The chair may give experts the opportunity to ask questions of each other
The chair of the session will ultimately decide on the questions to be asked.
After the sessions
Material from the sessions will be made available afterwards
Because attendance at the sessions will be limited, we will make publicly available all information relied on and discussed at the sessions. Specifically:
We will publish the initial statement of agreed positions on our website 
We will request experts review this statement after the concurrent evidence sessions and develop an updated statement of agreed positions if necessary, and we will also make this updated statement available on our website. We would only expect to make significant updates if, through the course of the discussion, an expert signalled a change of view on an issue such that the initial statement of agreed positions was no longer representative of their views.
We will engage a stenographer to take full transcripts of the concurrent evidence sessions.[footnoteRef:19] Participants will have an opportunity to review the transcripts and suggest corrections / modifications. We will finalise the transcript and publish it on our website.  [19:  	For example, see: http://www.comcom.govt.nz/regulated-industries/input-methodologies-2/archive/cost-of-capital-archive/cost-of-capital-extracts-from-input-methodology-reasons-papers-and-expert-reports/ under section ‘cost of capital workshop documents’] 

Role of the concurrent evidence in the remainder of the review process
The updated statement of agreed positions and the transcript will be relevant material that we will have regard to in making our draft and final decisions on the rate of return guideline.
Our draft decision on the rate of return guideline will set out how we have taken into account the concurrent evidence. Stakeholders will have an opportunity to comment on the concurrent evidence and our use of it in our draft decision through making submissions on our draft decision.
All of this material will also be available to the independent panel for its review process.
[bookmark: _Toc494800891]Consumer reference group
[bookmark: _Toc494800892]Consultation paper
In our consultation paper, we set out the following preliminary thoughts on the consumer reference group:
Table 11	Preliminary thoughts on the consumer reference group— From our consultation paper
	Issue
	AER's preliminary thoughts

	Purpose
	The consumer reference group will facilitate consumer participation and engagement throughout the rate of return guidelines development process.

	When
	We propose to constitute the consumer reference group prior to publishing the issues paper in October 2017.

	Opportunity for stakeholder input
	Following release of the issues paper we would expect the commencement of substantive consultation on rate of return issues.



[bookmark: _Toc494800893]Submissions
We received submissions on operation of the consumer reference group. They are set out in Table 12below. In the table we have tried to capture instances where the substance of particular submissions overlap and have attributed a single description of the issue to all submissions that we understand to be making the same argument. For the specific language used by individual stakeholders, we recommend reading the full submissions as published on our website.  
[bookmark: _Ref499102931]Table 12		Submissions on the consumer reference group
	Stakeholder
	Submission

	CCP
	CCP and CRG should engage with each other

	AGN, ENA
	Where possible, it might be useful for the AER, ENA, CCP and CRG to engage jointly.

	AGN
	That joint engagement could go towards determining which experts and issues could feature in the concurrent evidence sessions.

	TransGrid
	Clear criteria are required to manage who is included in the CRG.

	TransGrid
	It is important that skills and information sessions are presented from a neutral perspective.

	MEU
	The AER should clarify more detail about the size of the group, how members will be appointed, what skills members must have

	CCP, MEU, TaCoss, PIAC
	The AER should address how the costs and time of CRG members will be covered for attending workshops and information sessions

	TaCOSS
	It is a high priority that the AER should hear the voices of disadvantaged and vulnerable customers as part of its CRG, and this may require some training or skills development

	QEUN
	To ensure equitable participation from regional customers it is essential that the AER organises and provides at no cost to regional consumers, video and telephone conferencing links to workshops and information sessions on the rate of return guideline.


References: 	Consumer Challenge Panel (subpanel 16), Submission to the AER on its consultation paper on a process for review of the rate of return guideline, August 2017; AGN, Letter re: Process for Reviewing the Rate of Return Guidelines, August 2017;  ENA, Process for reviewing the rate of return guidelines—Response to AER consultation paper, August 2017; AusNet Services, Letter re: Consultation paper—Process for reviewing the rate of return guidelines, August 2017; Transgrid, Letter re: Consultation paper—Process for reviewing the rate of return guidelines, August 2017; Major Energy Users, Process for reviewing the rate of return guidelines consultation paper, August 2017; Spark Infrastructure, Letter re: Process for reviewing the rate of return guidelines, August 2017; APA, APA submission on rate of return review consultation paper, August 2017; Essential Energy, Essential Energy submission to the rate of return guideline review process consultation paper, August 2017; Tasmanian Council of Social Service, Submission to the AER consultation paper: Process for reviewing the rate of return guidelines, August 2017; Energex and Ergon Energy, Process for reviewing the rate of return guidelines—Consultation paper, August 2017; Public Interest Advocacy Centre, Submission on process for reviewing the rate of return guidelines, August 2017. Queensland Electricity Users Network, Submission to the AER on the process for reviewing the rate of return guideline, August 2017.
Notes: 		We have tried to capture instances where the substance of particular submissions overlap and have attributed a single description of the issue to all submissions that we understand to be making the same argument. For the specific language used by individual stakeholders, we recommend reading the full submissions as published on our website.
[bookmark: _Toc494800894]Our views
We have now engaged the initial group of 13 members representing a range of consumer perspectives.
Contributions from consumers are a central part of our process – we recognize that the decisions we make and the actions we take in performing our regulatory roles and other activities affect a wide range of individuals, businesses and organisations. The NEO and NGO, which are the overarching objectives on which the entire regulatory framework is based, focus on promoting the long-term interests of consumers.
The role of the CRG is to provide direct and ongoing feedback to the AER during guideline development, and to facilitate broader consumer participation and engagement. We anticipate that CRG members will take up opportunities to work collaboratively, provide submissions on our issues papers and draft decision, and contribute to our workshops and forums.
Membership of the CRG
We selected the initial 13 members of the CRG to represent a wide range of consumer perspectives. The initial membership includes consumer representatives focussed on large customers, vulnerable customers, rural customers as well as the peak representative groups and several individual consumers. In our view, this wide spectrum of representation is important because:
It will allow us to engage more consistently with the diversity of consumer perspectives
It offers an opportunity to engage with parties that have not been regularly involved in previous processes. Through participation in the process and access to the skills and information sessions, the CRG can also be a mechanism by which a broaderbase of consumers are able to participate in our regulatory processes.
While we have appointed the initial group of members, we encourage other consumer representatives to contact us at rateofreturn@aer.gov.au if you are interested in joining the CRG during the course of the review.
Engagement with the CRG
In their capacity as CRG members, we expect the CRG will:
participate in monthly meetings with AER staff
where interested, attending skills or information sessions
attend major forums or workshops in person. 
Beyond those basic expectations, we are open-minded about how best the CRG engagement process can work. For example, the CCP, ENA, and AGN have expressed interest in direct engagement with the CRG. We intend to seek feedback from the CRG about processes or types of engagement that they consider valuable to assist their participation in the process.
Skills/information sessions
As set out in our consultation paper, we will offer a series of targeted skills or information sessions to CRG members in order to assist them with better understanding the review process or contentious issues. The frequency and scope of these sessions will be shaped by discussions with the CRG. In considering how to present and distribute these sessions, we will have regard to the QEUN’s submission that they should be accessible to rural customers. In addition, whenever we run any of these sessions we will make any presentation material available on our website.
Funding
Several stakeholders submitted that we should clarify how we will address the time and costs that CRG members incur to participate in the group. In the initial instance, we will seek to minimise the time and cost requirements by conducting regular meetings and skills sessions by phone or video conference. Where we are hosting sessions at which it is important for the CRG to attend in person, we will seek to provide funding to cover the CRG’s travel costs and a sitting fee for the time attending the meeting.
Other issues raised in submissions
Investor reference group (IRG)
Both the ENA and Spark Infrastructure submitted that we should consider forming an investor reference group to participate in the review process. We agree with this recommendation and will seek to form an IRG. As part of its submission, Spark Infrastructure identified a series of institutional investors that are interested to participate in this group. Using this as a starting point, we will go out and seek interest from investors more widely to constitute the group. 
In particular, we see this as a useful opportunity to understand the priorities of institutional investors, and the characteristics of an estimation process that are important from the perspective of capital providers.
Like the CRG, we propose that a monthly discussion between AER staff and the IRG would be useful in addition to participation at the major forums and workshops during the review process.
We will publish a notice calling for interested parties on our website and will also seek interested parties directly. If you are an investor and you are willing to participate in our investor reference group, please email: rateofreturn@aer.gov.au.
Retailer reference group (RRG)
Similarly, we have had several retailers express interest in the rate of return guideline review process. In our view, retailers are a distinct group of stakeholders in the process and could potentially provide valuable insight about estimation of the rate of return and on the process of implementing that rate of return in determinations and in annual pricing updates. We also plan to approach retailers with the intention of setting up such a group.
Like the CRG, we propose that a monthly discussion between AER staff and the RRG would be useful in addition to participation at the major forums and workshops during the review process.
We will publish a notice calling for interested parties on our website and will also seek interested parties directly. If you are an energy retailer and you are willing to participate in a retailer reference group, please email: rateofreturn@aer.gov.au
Sharing data
Some stakeholders have recommended that all parties to the review seek where possible to agree on shared data series and to make those data series publicly available. We are open to this idea and will engage more with stakeholders in considering how it might be implemented. 
In some cases, we will be unable to publish the data series because of its proprietary nature. An example of this is the Bloomberg, Standard and Poor’s and Thomson Reuters debt series. However, where possible we will seek to publish models demonstrating how we implement that data in our calculations and/or any adjustments to it. 
Workshops with stakeholders
TransGrid recommended that we should include an additional step in the review process in which we could run stakeholder workshops at which we could discuss and explain our preliminary views and allow stakeholders to ask questions and provide feedback.
We agree that it is valuable to promote ongoing engagement between stakeholders during the process, including workshops such as the introductory rate of return workshop held in September 18 in Sydney. At that forum we:
discussed aspects of our proposed process for the guideline review
held brief presentations on ‘key issues for review’ by AER staff, networks, consumer groups and network owners
facilitated group topics on those presentations and sought feedback from attendees about the indicative prioritisation of key issues.
We will consider opportunities for further forums and workshops as the process continues.
Engagement with the long-term interests of consumers
The Major Energy Users submitted that the AER should detail ‘how it intends to ensure that the benefits of incentive regulation will be used to ensure the long term interests of consumers will be delivered by the process the AER intends to follow in the development of the rate of return guideline’.[footnoteRef:20] [20:  	Major Energy Users, Process for reviewing the rate of return guidelines consultation paper, August 2017, pp. 2–3.] 

This submission appears to be targeted mainly at the substantive estimation of parameters. For example, the MEU sets out an example referring to the sources of information that the AER relies on in determining its approach to the return on debt. 
The NEO and the NGO are the overarching framework requirements that govern the operation of our network regulation role as set out in the NER and NGR. We agree with the MEU that the reasons for our decisions in developing the guideline should clearly articulate our views on how the guideline will promote achievement of the NEO and NGO. 
In terms of specific, practical measures within our review process, the question that we will ask the independent panel (see section 3.3) refers directly to whether our decision is supported by sound reasoning such that it is capable of achieving the NEO and NGO. As a result, engagement with these fundamental objectives should be clear in our reasoning, and the independent panel will provide a further perspective on whether we have clearly addressed those objectives in our reasons.

[bookmark: _Ref492988149][bookmark: _Toc495500891]List of stakeholder submissions on our consultation paper
We received 13 submissions in response to our consultation paper, including from:
· AusNet Services
· Australian Gas Networks (AGN)
· Australian Pipeline Ltd (APA)
· The Consumer Challenge Panel (CCP)
· Energex and Ergon Energy 
· Energy Networks Australia (ENA)
· Essential Energy
· Major Energy Users (MEU)
· Public Interest Advocacy Centre (PIAC)
· Queensland Electricity Users Network (QEUN)
· Spark Infrastructure
· Tasmanian Council of Social Service Inc. (TasCOSS)
· TransGrid

Terms of reference for the independent panel
Background
The AER has published a draft rate of return guideline which sets out the methodology the AER will use to estimate the rate of return in its revenue determinations for energy network service providers. It has made this guideline under a framework set out in the National Electricity Law (NEL), the National Gas Law (NGL), the National Electricity Rules (NER) and the National Gas Rules (NGR). The overall objectives of the frameworks are set out in the National Electricity and Gas Objectives:[footnoteRef:21] [21:  	NEL, s. 7; NGL, s. 23.] 

The objective of this law is to promote efficient investment in, and efficient operation and use of, electricity/gas services for the long term interests of consumers of electricity/gas with respect to:
(a) price, quality, safety, reliability and security of supply of electricity; and
(b) the reliability, safety and security of the national electricity system.
Task
In your view, is the draft guideline supported by sound reasoning based on the available information such that it is capable of promoting achievement of the NEO/NGO? In your review, please have regard to the following factors:
The impact of the guideline as a whole rather than issue-by-issue analysis
The revenue and pricing principles in the NEL/NGL[footnoteRef:22] [22:  	NEL s. 7A; NGL s.24.] 

The rate of return provisions in the NER and NGR
The impact of COAG EC’s ongoing reforms to implement a binding rate of return instrument.
Whether the AER has had regard to relevant information in reaching its conclusions
Whether there is a clear link between the AER’s conclusions and the information on which it relied 
Whether, in the panel’s view, the methodology set out in the draft guideline will allow stakeholders to replicate the AER’s estimate at a point in time
Interactions with other building block components and the relevant rules impacting estimation of those components.
Please set out your conclusions in a publishable report that will be available to all stakeholders via the AER’s website. Where the panel does not agree on conclusions or recommendations in the report, the report should set out the range of final views by panel members without specifically attributing them to individual panel members.
Information
To assist in your review, you will have access to all source material available to the AER in making its draft guideline, including but not limited to:
· submissions
· independent expert reports
· transcripts of the concurrent evidence workshops 
· underlying datasets
· relevant calculations or models.
The panel is also able to ask questions of the AER or stakeholders to clarify material submitted to the AER in developing the draft guideline. The panel should take minutes of meetings with the AER or other stakeholders so that these can be published on the AER’s website subject to the AER undertaking confidentiality checks using the AER/ACCC confidentiality guideline.
Timing
The report is due no later than 50 NSW business days after release of the draft guideline.
So, for example, if the draft guideline is released on 31 May 2018, the report will be due on 9 August 2018.
Secretariat support
The panel will have access to secretariat support from AER staff with respect to organizing meetings, document templates, publication of the report, office space (where necessary) and IT support. However, all drafting of the report will be the responsibility of the panel.
Confidentiality
Independent panel members will be required to sign a confidentiality undertaking with the AER/ACCC to allow access to confidential and proprietary information.
Three business days prior to publication the report on the AER’s website, the panel will provide the AER with the final report for confidentiality checking using the AER/ACCC’s confidentiality guideline. The AER will confirm any suggested redactions with the panel prior to publication.
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