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1 Purpose of the AER Exempt selling
guideline

Under the National Energy Retail Law (Retail Laavperson who sells energy must
hold either a retailer authorisation or a validrepéion. Most entities that sell energy
are authorised retailers, with responsibilitiesatin the Retail Law and National
Energy Retail Rules (Retail Rules).

However, there are some situations where energly bot a retailer authorisation is
not appropriate. Such situations could include gicample, the sale of energy in
retirement homes or caravan parks, where an owmrehases from an authorised
retailer and then ‘onsells’ to tenants. It woulddverly onerous and unnecessary to
compel these businesses to obtain a retailer as#tion under the Retail Law.

The exemptions regime captures such situationxémpting these types of entities
from the requirement to hold a retailer authormatiThe Retail Law and Rules set
out the exemptions regime, and the Australian BnBe&gulator (AER) is responsible
for regulating exempt persons and placing condstiom exemptions.

The AER is authorised to exempt persons or clasispsrsons from the requirement
to hold a retailer authorisatidriThe Retail Rules provide for three different typés
exemption:

= deemed exemptions,
= registrable exemptions, and
* individual exemption$.

Under the Retail Law, the AER must also develop auidish an exempt selling
guideline (the guideline) This notice accompanies the guideline, to provide
background and explanatory material.

When exercising its exempt selling powers, the ARilst take into account the
following policy principles:

= that regulatory arrangements for exempt persongl@hmmt unnecessarily diverge
from those applying to authorised retailers,

= that exempt customers should, as far as practicbblafforded the right to a
choice of retailer in the same way as comparaliéel mistomers in the same
jurisdiction have that right, and

1 Section 110 of the Retail Law.
2 Rules 149, 150 and 151 of the Retail Rules.
3 Section 118 of the Retail Law.




= that exempt customers should, as far as practicabtdoe denied customer
protections afforded to retail customers in theaRéaw and Retail Rule’.

The AER may also have regard to the exempt salated factors and the customer
related factors when exercising its exempt sefiimgtions>

The AER’s exempt selling guideline, in additionpimviding information about
exemptions, must set out:

= procedures for applying for the grant, variatiomewrocation of an individual
exemption,

= the information that must be provided by an applidar an individual
exemption,

= requirements relating to registered exemptions,

= guidance on the application of the exempt selllated factors and the customer
related factors in making any decision relatingxemptions,

= the categories of deemed and registrable exemptimasany associated
conditions of exemption that are to apply, and

= any other matters that the AER considers rele¥ant.

The AER’s guideline explains how to apply for adiindual exemption, and how to
obtain a registrable exemption (by registering \lith AER as belonging to a class of
registrable exemption). It also discusses the fadtwat the AER will consider in
assessing individual exemption applications. Thdeajune sets out the various classes
of deemed and registrable exemptions, and the ttonsliattached to each class of
deemed and registrable exemption.

Individual exemptions take effect when the AER éssan instrument of exemptidh.
A registrable exemption comes into force when thies@n who is subject to the
exemption is registered on the public regi§tBeemed exemptions apply
automatically to those sellers who fall within arfehe AER’s classes of deemed
exemption (that is, there is no application or sggtion process).

The guideline also sets out the AER'’s consideratmmthe exempt seller and
customer related factors, and how these have mékeetthe AER’s conclusions on
exempt selling.

Section 114(1) of the Retail Law. The AER maydiave regard to the exempt seller related
factors and the customer related factors set agcttons 115 and 116 of the Retail Law.

> These are set out at sections 115 and 116 diebal Law.
®  Rule 154 (1) of the Retail Rules.

" Rule 149 of the Retail Rules.

8 Rule 151(2) of the Retail Rules.




The AER will accept applications for individual emptions from 12 December 2011
and registrations for registrable exemptions frodaBuary 2012 Exemptions will be
valid for exempt selling activities after 1 July120

The AER may amend the guideline at any time in atanace with the retalil
consultation procedures.

®  Those wishing to obtain a registrable exemptidihbe able to download a registration form from

the AER’s websiteavww.aer.gov.au
10 Section 286 (4) of the Retail Law.




2 Development of the guideline

The AER commenced preliminary consultation on graach to exempt selling with
the release of an issues paper in June 2010. @pat get out the AER’s initial
considerations on exempt selling. It generatedifstgimt stakeholder comment, and
was also the subject of a public forum, held in Astg2010 in Melbourne (with video
conferencing to other capital cities).

This first round of consultation informed the demhent of a draft guideline and
notice of draft instrument. The AER published thesBecember 2010 for
stakeholder comment, and held a second public fanuBrisbane (with video
conferencing to other capital cities) also in Deben2010.

In its third round of consultation, the AER pubksha revised draft guideline and a
notice of draft instrument in June 2011, with adrand final stakeholder forum held
in July 2011.

After that full round of consultation, the AER rated an additional, targeted
consultation paper in October 2011 to seek commespecific additional provisions
proposed by the AER for exempt customers who ifletitemselves as experiencing
financial difficulty.

In addition to this public consultation, the AERshaet with jurisdictional bodies,
consumer groups and industry participants ovecthese of this consultation. The
AER will continue to engage with industry partiansafter the publication of the
final guideline, to ensure that exempt personguwdhgaware of their new obligations
under the Retail Law and Rules.

The June 2011 consultation covered both the exselliig guideline and the AER’s
network service provider (NSP) registration exempguideline. The AER’s network
service provider registration exemption guideliseléveloped under the National
Electricity Law (NEL) and National Electricity Rid€NER). It sets out the
arrangements for exempting person or entities fitwarrequirement to register as a
NSP with the Australian Energy Market Operator (AGM

The two guidelines, although developed under sépérgal frameworks, share
significant common themes. In many cases, perstiosrequire an exemption from
the requirement to be a registered NSP may alsoreegn exemption from the
requirement to hold a retail authorisation underRetail Law.

The AER received submissions from 31 stakeholderthe June 2011 draft
guideline. Some stakeholders made comments ondoathguidelines, and some
related only the exempt selling guideline or thewaek service provider registration
exemption guideline.

Appendix A contains a full list of issues raisedsubmissions and the AER’s
response to those issues. Submissions on thegdiidéline and consultation paper
have informed the AER’s final positions containedhe final guideline and
determinations.




Appendix B contains a full list of stakeholders whade submissions and which
guideline or consultation (or guidelines) their suksion related to.

Stakeholders expressed overall support for the AERproach to exempt selling.
Areas that generated significant stakeholder respare set out below.

Provisions for customers experiencing financial difficulties

Many submissions to the June 2011 disagreed WalAER’s reasons for not
requiring deemed and registrable exempt persopsotode hardship protections for
their customers, and reiterated the need for besidship protections to apply.
Protections for exempt customers have been a ¢enstheme in submissions
received throughout the development of the exemlphg guideline. Stakeholders
have argued that compliance with basic hardshigigians for residential customers
(such as flexible payment plans and informatiomgowernment concessions) would
not be an unduly onerous requirement on exempbpsrs

Accordingly, the AER proposed a number of new pib@s for residential exempt
customers who identify themselves as experienaiamtial difficulty (these
additional provisions are set out below, and argaioed in the final guideline).
These are based on the principle that exempt cestoshould (as far as practicable)
not be denied customer protections afforded tal rtatomers in the Retail Law and
Retail Rules? These protections come in the form of some furtitigations on
exempt persons if their customers identify themsehls experiencing financial
difficulty.

The new protections represented a departure frerAER'’s previous position on this
issue. Therefore, the AER engaged in a round ¢féuytargeted consultation in
October 20112 Submissions on that consultation paper (a copyhiéh is attached

at appendix C) closed on 18 November 2011. The AdERived eight submissions,
the majority of which indicated strong support flee additional customer protections,
so they have been included in the final versiothefguideline.

In the final guideline, we have included an ovenarg requirement that an exempt
person must give effect to the general principé thsconnection of customer
experiencing financial difficulties due to inabylito pay energy bills should be a last
resort. This is similar to the broad principle @néed in the Retail Law for retail
hardship customers. We consider that this requinem®vides further protection to
exempt customers and will safeguard them againsieidiate or short term
disconnection.

These additional requirements recognise that ensrgy essential service. In some
cases, the exempt person is the only party alpeoide energy to the exempt
customer (for example, in off-grid networks or wdheiccess to retail contestability is
not available).

1 Section 114(1) of the Retail Law. The AER maydiave regard to the exempt seller related

factors and the customer related factors set amgations 115 and 116 of the Retail Law.

12" This consultation was limited to comments onlytioe additional customer protection provisions.




The AER has also included a number of other remerds for exempt persons
dealing with customers who experience financididifty. In doing so, the AER
considered the types of exempt customers who magreence financial difficulty.
Large sophisticated customers (such as indusugbmers) are unlikely to require
regulatory protection in the event of financialfidililty. Large customers are also not
entitled to hardship protections afforded underRle¢ail Law (the Retail Law
hardship provisions apply only to residential castos). Hardship protection for
these types of customers would place a regulatorgem on exempt persons that
outweighs the commensurate benefits to customers.

However, there are several classes of deemed gislradle exemptions which will
apply to residential customers. These are clasge®®, D6, R2, R3 and R4.
Residential customers are more likely to requikggmtion in the event of financial
difficulty than large customers. In some casesleggial customers can only take
supply from their exempt seller and are thereforahle to access retail contestability.
Further, there is significant uncertainty about thilee these exempt customers can
access ombudsmen schemes in the event of billidgpayment issues.

For these reasons, the AER considers that theegeenditions are necessary to
provide further protections to exempt customergsehprovisions do not unduly
increase the regulatory burden on exempt persoescdfsider that the provisions are
commensurate with the reasonable steps that anptymrson would take when one
of its customers experiences financial difficulty.

Rather than placing a positive obligation on exepgrsons to seek out customers
experiencing financial difficulty, we support custer self identification. We consider
that this will reduce the regulatory burden on egepersong?

On this basis, the AER has made amendments totemm@i (billing and payment
arrangements) and condition 8 (payment difficulied disconnection or cessation of
supply). These conditions do not replicate or nnithe hardship provisions contained
in the Retail Law, but provide a degree of protattio exempt customers
experiencing financial difficulty.

Condition 3 now requires the exempt person to dféxible payment terms to
customers experiencing financial difficulty, haviregard to:

= the customer’s capacity to pay,
® any arrears owing by the customer, and

= the customer’s expected energy consumption neesistios following 12 month
period.

13 Class D6 may apply to residential and small lessrcustomers; however the hardship protections

will apply only to the residential customers.

14 Some examples of how customers may self-ideatiéyset out in appendix A.




In order to provide a degree of protection to exepgpsons, the AER has included
certain provisions from the Retail Law that apmyauthorised retailers when dealing
with customers experiencing financial difficultyp&ifically, an exempt person is not
required to offer flexible payment options to aempt customer who:

®= has had 2 payment plans cancelled by the exemgbmpan the previous
12 months due to non-payment; or

® has been convicted of an offence involving illegsé of energy in the previous
2 years.

In condition 8, we have included a requirement Wilatre an exempt customer
identifies themselves as experiencing financidialifty, the exempt person must:

= provide the exempt customer with energy efficieadyice by directing them to
the Australian government energy efficiency webgitether energy efficiency
resource(s)

= ensure that the customer is aware of the avaitalofirelevant government or
non-government energy rebates, concession anélsehemes15

® not charge the exempt customer late payment fees
® not charge the exempt customer a security deposit.

Life support customers

Several stakeholders raised concerns with the éde conditions for life support
customers. Stakeholders stated that life supposigions need to be clearer, and
should more closely mirror the provisions that ggplauthorised retailers under the
Retail Law. The AER agrees, and has sought to #figrife support requirements in
the exempt selling guideline with those contairmethe Retail Law and Retail Rules.

The life support provisions in condition 15 nowtstthat where an exempt customer
provides an exempt person with confirmation fronegistered medical practitioner
that a person residing at the exempt customerimiges requires life support
equipment, the exempt person must:

= advise the person whose embedded distribution mlketine sale of energy is
occurring within (if different from the exempt perg that a person residing at the
premises requires life support equipment,

= advise the exempt person’s authorised retailerdsstdbutor that a person
residing at the premises requires life support@gent, and

15 Exempt persons are also required to notify custsrabout availability of concessions, relief

schemes and energy rebates when they commencwygsliihat customer.




= provide the exempt person’s authorised retailerdisiibutor with any relevant
information about the premises for the purposagpofating their records and
registers.

Universal registration

Stakeholders argued for universal registrationlla@mpt persons, stating that this
would lead to:

= greater transparency for consumers and industry,
= better regulatory oversight,
= an indication of electricity load being supplieddyempt persons, and

® an accurate record of where exempt customerstases (in the case of a ROLR
event).

The AER has maintained its views on universal tegfion, as set out in the

June 2011 notice of draft instrument. When develgpegulatory obligations, the
AER considers the cost of compliance against timetits derived for customers and
the market at large.

We consider that the value of the information gdifrem universal registration

would not outweigh the consequential costs forghgpes of exempt persons. Larger
scale exempt selling operations will be coverea lbggistrable or individual
exemption, both of which are subject to public s&gition. The AER believes that
this will provide the necessary level of regulatoxgrsight and transparency into the
growth and extent of exempt selling.




A.

Summary of issues raised in submissions

Issue

AER response

Customers experiencing financial difficulty

In response to the 2011 draft guideline, stakehsldsagreed with
the lack of protections for exempt customers exgoeing financial
difficulty, and stated that compliance with a bdsacdship policy was
not overly onerous for exempt persons. These stdéters argued
that at least some protections should exist fomgteustomers
experiencing hardship.

An ombudsman scheme suggested that the followitigregowould
be helpful:

flexible payment plans

information on government concessions
referrals to financial counsellors

.

energy efficiency advice.

Several stakeholders also disagreed with the ABBSertion (in the
June 2011 draft guideline) that such support mayacffective

Protections for customers experiencing financitlatlilty has been an
ongoing theme throughout consultation on retaih@xons. In

5 response to the level of stakeholder concern agnisbue, the AER has
amended several conditions on some deemed andrabipsclasses of
exemption. We consider this will provide protection customers
experiencing financial difficulty.

Some classes of exemption (D1, D3, D5, D7, D8, RILR5) relate to
less significant exempt selling operations (e.govery of common
area energy charges) or the sale of energy to targiemers,
commercial customers or related companies. Cld38eb4, D6,

R2, R3 and R4 are likely to include residentialtoogers, and would
capture customers who are particularly vulneraiie AER has
amended conditions 3 (billing and payment) andigc(mhnection and
financial difficulty) for classes D2, D4, D6, R23Rind R4.

Condition 8 now notes that where an exempt custanfi@ms the
exempt person that it are unable to pay energy thle to financial
difficulty, the exempt person must:

\"ZJ

when the exempt person is also charging the exeagdomer for

provide the exempt customer with energy efficieadyice by




rent. Stakeholders noted that there are severa imayhich a
customer can manage their energy costs, howeliahilty to pay
rent cannot be avoided or reduced.

On this, stakeholders made the following points:

= where energy is billed separately, exempt custostersld have
the opportunity to request a payment plan for enecsts; and

= rentis paid at regular time intervals and hadatively fixed cost
where as energy bills are less frequent and candve difficult to

budget for customers (especially those who may kaeegy
debts but not necessarily rental arrears).

directing them to the Australian government enefligiency
website or other energy efficiency resource, and

= ensure that the exempt customer is aware of thahblearelevant
government or non-government energy rebates, ceioresand
relief schemes, and

® not charge the exempt customer a late paymenafek,

® not charge the exempt customer a security deposit.

Exempt persons who have previously charged an exemspomer a
security deposit are not required to refund theodipf the exempt
customer subsequently identifies themselves asiexpeg financial
difficulty.

We consider that the customer will be able to nemeurately assess
eligibility for and complete applications for cosseons and rebates
(rather than the exempt seller) and therefore Inavereated an
obligation on the exempt person to assist in tipeseesses.

Condition 3 for classes D2, D4, D6, R2, R3 and R4 &iso been
extended to state:

An exempt person must offer an exempt customehasaentified
themselves as being in financial difficulty flegiplayment for energy
bills, such as alternative arrangements for paynignperiodic
instalments (bill smoothing).

However this condition does not apply where thengptecustomer has:

10



had 2 payment plans cancelled by the exempt pénsitve
previous 12 months due to non-payment, or

been convicted of an offence involving illegal wéenergy in the
previous 2 years.

In the October 2011 targeted consultation, stakkradubmissions
expressed general support for the proposed hargstmisions (see
appendix C) and welcomed the additional protectiSeveral
stakeholders offered more specific comments, warehas follows:
® aconsumer group stated that the additional prawssdid not go
far enough in offering protection to exempt custmsmneith
financial difficulties. It disagreed with self idification, stating
that the onus should not be on the customer tadsattity. The
submission expressed concerned with exempt seltihigities
generally, pointing to problems with current preefi, and stated
that further monitoring of exempt selling need®éoundertaken
(it also stated that this would be difficult, givirat the AER has
opted not to impose universal registration on xdrept persons).
The consumer group further stated that informatiorilexible
payment options should be included on remindercestand
disconnection notices, and that requiring exempaqes to only
provide information to customers on concessionsrahdtes was
not satisfactory, instead, there should be a pesdbligation on
exempt persons to assist customers with applyinthése.

an industry group stated that the new flexible paytoptions set

It can be difficult to identify hardship customeffiough one
stakeholder noted that self identification is to@mus for customers,
we consider that it would be unduly burdensomestjuire exempt
persons to identify customers experiencing findrdifficulty. We
further consider that it is the customers themselvieo are better
equipped to identify whether or not they are exgrezing hardship.
Therefore, we support self identification of exeropstomers for the
purposes of the exempt selling guideline finandifiiculty provisions.
Self identification, amongst other things, mightatve:

the exempt customer notifying the exempt persorefbsil,
telephone, or in person) that they are havingaliffy paying all or
part of their bill,

the exempt customer notifying the exempt persorefbsil,
telephone, or in person) that they are experientiragcial
difficulties and are unable to pay their bill.

Exempt persons are required under condition 2 rfidédion provision)
to inform customers that assistance is availabte@ée@xempt custome
if they are unable to pay energy bills due to feiahdifficulty, as well

11

=



out in condition three should be extended to owrengporations,
to cover circumstances where an owner within dsseheme ha
indicated they are experiencing financial diffigult

another consumer group expressed support for tyoped
amendments, but suggested further clarificatioprecisely what
information the AER expects reminder notices totamn

as the process the exempt customer should follanféom the exemp
sperson of this financial difficulty.

Under condition 2, exempt persons must explairkergt customers
how they can identify themselves as experiencingritial difficulty.

References to body corporate or bodies corporateeiguideline can
be taken as references to owners’ corporation(sth@ basis, the
amendments to condition 3 apply to owners’ corponatwhere class
R2 applies.

Where an exempt person issues a reminder notieg atte also
required to notify customers of the flexible payrmeptions and other
assistance that may be available to them. Thisflisated in

condition 8. We agree with stakeholder commentsréguirements or
information must be contained in reminder noticesded
clarification.

We consider that reminder notices should provide:

a statement advising that flexible payment optimesavailable for
those experiencing financial difficulty,

a statement that rebates and concessions may iebéev¢o the
exempt customer, and

a phone number on which to contact the exempt pecsdiscuss

[

N

flexible payment options and the availability ohcessions and

12



rebates.

The above amendments apply to some of the AERSsetaof deemeg
and registrable exemptions. However, it is opetiécAER to impose
conditions on holders of individual exemptions alMthere an
applicant for an individual exemption proposesrigall energy to
residential customers, the AER will likely require exempt person t
provide their customers with hardship protectid»spending on the
scope and scale of those exempt selling activitreshardship
protections may be similar to, or even mirror, #hoentained in the
Retail Law. This will be assessed on a case by lcasis.

A stakeholder noted concerns with several practoeently being
undertaken by exempt persons, for example, an exeenpon
charging ‘additional fees’ for offering payment péa Such behaviour
undermines any benefit derived from such protestidine AER will
monitor the compliance with the new customer prtmedand
similarly, any customer protection conditions imgd®n individual
exempt persons).

)

O

One consumer group noted that exempt persons sheuleuired to
provide greater explanation to exempt custometBeprotections
they will miss out on by taking supply from a parseho is not an
authorised retailer.

The AER agrees that exempt persons should fultyriftheir
customers of the different types of protection thx@yreceive as an
exempt customer. Condition 2 requires the exemsigoeto inform
the exempt customer that they are not subject tbebbligations of
an authorised retailer, and that the exempt custaritienot receive
the same protections as it would if they were pasaig from an
authorised retailer. This information must be pded at the
commencement of the tenancy or residency, as welt the request o
the exempt customer.

—

13



The AER will also place this type of disclosureysion as a
condition on individual exemptions, as appropriate.

A business sought clarification on whether exenugtamers should
apply directly to the relevant government bodydaoncession
where these are available (as is currently the iceseme
jurisdictions).

It is the exempt person’s responsibility (underdiban 2) to inform
its customers of government or non-government cssioas, rebates
and other schemes that may be available. Howexemgt customers
are responsible for applying for those schemestiyrgather than
through the exempt person. This is analogous \ilsttuation for
customers of authorised retailers. It is the customather than the
exempt person, who would have the information neguby
government (or other) bodies to determine thegilality for
concession and rebates.

Fees

One ombudsman scheme noted that the AER’s dradefjue states
that the AER does not support exempt persons [gaesin
‘administration’ fees. The ombudsman noted, howeteat there is
no explicit mention of late payment fees in thedgline. It stated tha]
late payment fees should be limited to the exerapqn’s
administration costs only (resulting from the exécystomer’s late
payment), and that the guideline should expliatigress this.

A business also expressed concerns at the AER/As\0@ passing or
administrative fees (to the extent that this aptieeshopping centres
and retail tenants).

The AER considers that it is acceptable for an gtgrarson to earn g
profit from exempt selling generally. However, we bt support the
concept of exempt persons passing on an ‘admitgtidee (or

t similar). These are not fees that an authorisexdleetwvould commonly
charge a customer. To allow exempt persons to elthase types of
fees is an unnecessary diversion from the rigtitsdgd to customers
of authorised retailers, and is in conflict witle texempt customer
factors set out in the Retail Law. The AER remaioscerned that an
exempt person could charge administrative fees iat@mpt to
circumvent the requirement that residential custsmaee charged no
more than the relevant standing offer prices. TE®RAas therefore
maintained its position on administrative fees hasd not changed

1

4



guideline in this area.

The AER is cognisant of the Retail Law requirentbat a retailer
cannot charge late payment fees to those cust@wrpesiencing
financial difficulties. We appreciate the ombudsncamments that
late payment fees should be limited to ‘administeatosts.” However
we consider that this term leaves some uncertaimdyis open to
misinterpretation. Therefore, such a condition wideg difficult to
monitor and enforce by the AER.

However, the AER does consider that late paymerst ébarged to
exempt customers should be reflective only of datasts reasonably
incurred by the exempt person as a result of tiseower’s failure to
pay on time. For this reason the guideline now @osta provision in
condition 7 (pricing) that an exempt person musitllate payment
fees to ‘a recovery of reasonably incurred costthbyexempt person
as a result of the customer’s late payment’.

This would include, for example:

= arecovery of any late payment fees charged by#rodsed
retailer to the exempt person, or

= the cost of contacting the customer for follow upeminder, for
example, phone calls or letters.

The AER does not consider it appropriate for amgxegoerson to
derive any profits from late payment fees. For eplamf a retailer
charged an exempt person a late payment fee, dmapperson could
only pass this on to the exempt customer but ndtaay ‘mark up’ to

15



the fee.

The exempt person must also inform the customerathate payment
fee may be charged under condition 2 (informatimvigion) and
condition 3 (billing and payment arrangements).

The AER also notes that exempt persons must nogehate payment
to customers who are experiencing financial diffic(see discussion
of condition 8 for customers experiencing finandigdiculties above).

Retailer of last resort (ROLR)

One ombudsman scheme accepted the AER'’s view tHaZRR
arrangements were beyond the scope of the exetfipgsgiideline.

However, it stated that that financial insolvenéyan exempt person

would affect all aspects of its business, includimg provision of
accommodation and energy. It noted that exempboests risk
disconnection where an exempt person becomes argolend
expressed hope that any appointed administratolowqpuckly seek
an alternate energy provider to ensure contindisupply.

The AER is mindful of stakeholder concerns aborduwrnstances
surrounding insolvency of exempt persons and theexyuent potentis
disconnection. For authorised retailers, insolvemoyld normally
trigger a ROLR event. The AER’s ROLR plan setsthatprocesses fo
dealing with a RoLR event (the RoLR plan is avdéain the AER’s
website atvww.aer.gov.a)

However, as stakeholders noted, the AER does et pawer to
mandate ROLR arrangements as part of its exemptgglideline.
Where metering arrangements allow customers tcsacetall
contestability, exempt customers affected by insoty of an exempt
person may take supply from an authorised retdilewever, we
acknowledge that for customers who do not havesasdceretail
contestability, insolvency of an exempt person meay to
disconnection. We consider that it would be inlikst interests of

|

appointed administrators to ensure minimal disnrpénd continuity

16



of supply for exempt customers.

Life support customers

One ombudsman scheme noted that the guidelinenddgdace any
timeframes on when an exempt person must notifglisteibutor of
any life support customers on the network. It sstggbthat the
appropriate timeframe for this was two businessday

The ombudsman scheme suggested the AER mirroiféhsupport
customer provisions contained in Part 7 of the iRBisles. A
distributor noted that the AER should put in plagare stringent
requirements for life support exempt customers.tAeodistributor
noted that the AER should require the exempt stdl@rovide the
retailer or distributor with confirmation from agistered medical
practitioner that a person requires life suppodigapent.

The AER agrees with stakeholder comments on lippett customers
Based on these comments, the AER has sought totakgife support
requirements in the exempt selling guideline witbsie contained in
the Retail Law and Retail Rules. The life suppeavsions in
condition 15 now state that where an exempt custpmoides an
exempt person with confirmation from a registerestiioal
practitioner that a person residing at the exeraptamer’s premises
requires life support equipment, the exempt persaost:

= advise the person whose embedded distribution mktine sale of
energy is occurring within (if different from theempt person)
that a person residing at the premises requireslipport
equipment, and

= advise the exempt person’s authorised retailerdgstdbutor that a
person residing at the premises requires life stgguipment, anc

= provide the exempt person’s authorised retailerdisigibutor with
any relevant information about the premises forthgoses of
updating their records and registers.

An exempt person is also required to maintain @sof any exempt
customers who have life support equipment that nigpen energy for
its operation on their premises.

17



One submission noted that the timeframe for an gxg@erson to
notify their distributor of life support customesisould be two days.
We have sought to align the life support provisionthe guideline
with those contained in the Retail Law and Ruldsictvdo not
prescribe a time frame for notification of distribts (by retailers).
Therefore, we will not prescribe a timeframe in ¢huedeline, but
would expect exempt persons to notify the distobais soon as
practicable after they become aware of life suppoastomers residing
at premises.

Communication and education

One ombudsman scheme stated that communicationadgnsp
should have an educative focus, and that the AERIdrencourage
customers to resolve complaints directly with theoviders. It
suggested a variety of communication methods shoeildsed (such
as radio, newspapers and local publications), aviitcus on
vulnerable customers.

One jurisdictional body noted that many energy exegpersons may
not be aware of the coming changes to the regulati@xempt
selling, and that the AER should take measuresftom these
exempt persons of their changed obligations.

As noted previously, the AER plans to undertakex@ensive
education and communications campaign on exemipiger his will
likely occur in the months before the Retail Lawrtonences on

1 July 2012. The campaign will target both exenystemers and
exempt persons. For exempt customers, the AERauils on
providing information on their rights as exempttounsers and the
differences between the treatment of exempt custared customers
of authorised retailers under the Retail Law. Bamept persons, it
will focus on the changed obligations under theaRé&iaw, and inform
exempt persons how to determine their eligibilitgl @pply for an
exemption. The AER will also continue to liaisewjtirisdictions,
industry bodies and consumer groups to ensure atbnransition to
the new exemptions framework.

An industry group sought clarification on the triéios of exemptions
granted before the commencement of the Retail IGivparticular

For exempt persons, the AER will undertake targetetsultation with
those currently holding exemptions in participagimgsdictions to
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concern were:
= differences between AER’s conditions and currensglictional
conditions, and

= the process of registering with the AER.

A consumer group also sought clarification on ta@gition of
current exempt persons, and stated that the AERId¢lanlequately
scrutinise current exempt persons transitioned fpanticipating
jurisdictions.

assist in their transition to national regulatiordar the Retail Law an(
Retail Rules. Of particular importance will be féianising exempt
persons (and future exempt persons) with the AER&Npt selling
guideline and informing them of their responsii@ktas an exempt
person, particularly where they are different fromnrent obligations.

For those eligible for registrable exemptions, AliegR will provide
details of the registration process, and will ekpthe application and
approval process for individual exemptions to pessseeking them. |
addition, the AER welcomes general queries fronpfeeseeking
further information or clarification on exempt sed).

Participating jurisdictions can transition curredempt persons as pa
of their application legislation to enact the neetdtl Law and Retail
Rules. Transitioned exempt persons will hold arviddial exemption
under Retail Law from 1 July 2012. The AER hasaile n
scrutinising exempt persons transitioned in thismes. However,
once an exempt person holds an individual exempti@y are
required to comply with all the conditions attachedhat exemption.
The AER will monitor compliance with those exemptgons in the
same way it would with any other exempt person.

Classes of exemption

Deemed vs. registrable exemptions

An industry group noted that caravan parks, resideparks and
manufactured home estates of less than 20 sitegdshe eligible for
a deemed exemption, rather than a registrable examjit noted that]

Deemed vs. registrable exemptions

The AER does not agree that caravan parks, resaiparks and
manufactured home estates of less than 20 sitegdshe granted a

deemed exemption. The AER intends to monitor thergof exempt
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the issues paper appeared to reason that residantiéords (with
less than 20 sites) are eligible for a deemed ekempecause
residential tenancy legislation applies to thend, argued that (in
some cases) residential tenancy legislation alpbespto caravan
parks, residential parks and manufactured homéessta

selling in the short to medium term, and creatiegjstrable classes
rather than deemed classes (where possible) voNige the
transparency to do this.

Residential tenancy law (or other tenancy legisfatvhich applies to
permanent residents of caravan parks) in mostiigtisns only
applies where a resident is a permanent or lomg tesident (i.e. threg
months or longer). Therefore, there are many dasekich short term
residents of caravan parks, residential parks aauufactured homes
are not protected by residential tenancy legistat®ome long term or
permanent residents of caravan parks or manufachome parks are
particularly vulnerable and therefore are in neeftidher information
and clarification on their rights as an exempt cosr. Registration of
such exempt persons allows the AER to maintainsigietr of exempt
selling activities to these particularly vulnerablestomers.
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Class D2

A distributor suggested the AER should align ci223n the exempt
selling guideline with class ND2 in the networkwsee provider

Class D2

The AER agrees that an exempt person should ndehancustomer
from taking supply from an authorised retailer. Waeve updated the

registration exemption guideline. Specifically, ddaion 17 states that information provision requirements in the guidel{nendition 2) to

the exempt person must not hinder a customer fadamg supply
from a retailer if they choose (where access tailrebntestability is
available).

Class D2

A consumer group also recommended that class Di#niied to
12 customers or less.

include information on whether or not metering agaments at a site
provide for access to retail contestability, shaulklistomer wish to
take supply from an authorised retailer.

The AER’s class D4 was originally limited to 12 tareers or less,
however, it revised this in an earlier draft guidel We consider 20
customers or less is the appropriate amount fampk@ersons
onselling to customers in situations not coveregubigdictional
tenancy legislation.

Overlap between classes R1 and R5

An industry grouped noted potential confusion aatultiple classes
of exemptions that could apply to shopping centes, sought
clarification particularly on the overlap betwedasses R1 and R5. |
supported the D7 class of exemption, which apg@ligematically. It
supported class R1, but did not agree with thegmeg cut off date
for new exempt persons of 1 January 2015 (andiatexempt
persons will need to apply for individual exemp#gafter this time)
and stated that class R1 exemptions prior to lafsr2015 should
operate in perpetuity unless revoked.

Overlap between classes R1 and R5

5 The AER acknowledges that some exempt sellingtstus may be
subject to more than class of exemption. In shappentres (where
tthe exempt person may supply to large commercitbooers, and
smaller customers through the commercial landletationship), the
exempt person would likely require both an R1 aBdeRemption.

In this case, the exempt person must comply witlditmns attached
to both classes of exemption when dealing with gptesustomers
under each class. That is, when dealing with latggomers, the
exempt person would have to comply with conditiattached to

2

1




class R5 and when dealing with small commercialarusers, it would
have to comply with conditions attached to class R1

For clarity, the AER notes entities th@mmencexempt selling
activities afterl January 2015 will be required to apply for an
individual exemption. Those entities already opagatinder a
registrable class of exemption, however, can caoetselling energy
under the relevant class until that class is reglakevaried.

Class D4

A business sought clarification of the operatiortlaks D4.
Specifically, it sought clarification on:

= whether an exemption exempts the sale of elegtricit
owner/occupiers within a residential building, amgether an
exemption contemplates the supply of electricitpaat (but not
all) of a building, and

= to what extent an operator is permitted to act emalf of
landlords, lessors and property managers.

A consumer group also recommended that class Diniied to
12 customers or less.

Class D4

Class D4 can apply to situations where an exengopes selling to
some, but not all, of the tenancies within a restidé building.

It can occur where the exempt person suppliesradggtto some parts
of a building but not others (for example, in athigse development
with commercial tenancies and residential tenancieghere some
residents have chosen to take supply from an as#tbretailer).

The arrangements between landlords/property masaged exempt
persons, are usually the subject of commercial teigmn between
those parties. The AER would generally not be corexif the
landlord permitted an exempt person to act onetsalf for the
procurement and sale of energy. As noted previotistyAER would
be concerned by situations where residents arbetately denied
access to their choice of retailer, or where regglare not fully
informed of the terms and conditions of their caotfarrangement
with the exempt person.

The AER’s class D4 was originally limited to 12 tareers or less,
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however, it revised this in an earlier draft guidel We consider 20
customers or less is the appropriate amount fampk@ersons
onselling to customers in situations not coveregubgdictional
tenancy legislation.

Class R2

A business asked for guidance on how class R2 wapgdate in
practice, and in what particular circumstancesettemption will
apply. It also sought clarification on how the AEBRtements
regarding ‘growth of exempt selling’ in high desiuildings would
affect the granting of class R2 exemptions.

Class R2

The AER envisages that this class will apply talard/tenant
situations in apartment or multi-dwelling developitse where the
landlord or an agent sells energy to the tenarts. AER’s
considerations on the growth of exempt selling wit affect an
exempt person’s ability to obtain a class R2 ex@nphs these
exemptions are not ‘granted’ by the AER and applpmatically once
an eligible exempt person registers as belongirigabclass.

However, the AER will continue to monitor the gréwmgf exempt
selling over time.

Unmetered supply

A consumer advocacy group stated that no clasgeyhption should

apply to unmetered exempt selling.

Unmetered supply

Class D6 applies to unmetered onselling in Queadslahe AER
understands that metered onselling to residenistbeners is currently
allowed in Queensland, and while arrangements haea put in place
to limit future unmetered exempt selling, currexempt persons are
not required to retrofit premises with individuaéters.
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Access to retailer of choice

One distributor stated that the AER should ask egtgrarsons if they The AER sees merit in seeking this information. AR has updated
have a negotiated connection agreement with tkadied network | the guideline (sections 4.1.1 and 5.2.1 — inforaratequirements) to

service provider (NSP) at the meter/gate whichrasfi ask exempt persons whether or not metering arraagesnat the site
responsibilities, so that an exempt customer deem $apply from an | allow for access to retail of choice. We also seérmation on what
authorised retailer rather than the exempt peffsiey wish. type of meters are used at the site.
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Treatment of large customers

Two businesses sought classes of registrable onetbexemption for
exempt persons who supply to large business ostngaustomers.
Both submitted that this was more appropriate stramdividual
exemption or retailer authorisation, as individeramptions or
retailer authorisations were:

more onerous to obtain,

increased compliance costs, and

are a barrier to entry for new businesses.

Stakeholders argued that certain provisions dedigmerotect or
assist smaller customers were not necessary fye arstomers, and
that minimising compliance costs allowed exempsgpes to pass on

cheaper energy supply. One stakeholder suggesteedto
distinguish customers using above 750MWh per annum.

The AER notes that a class of exemption (R5) alrexikts for the
metered exempt selling of energy to large custonidris would also
extend to the provision of energy for industriastmmers. While cost
of compliance is a relevant consideration, theeeoaly two broad
conditions that apply to class R5. This reflect thath parties are
commercially sophisticated enough to negotiate then terms and
conditions, without the need for extensive regulativersight.

Conditions include a requirement that customer® lzeess to a
choice of retailer, and the exempt person notifiesexempt customer
that they will not have a RoLR automatically appedif the exempt

person becomes insolvent or fails. We do not cemgliese conditions

particularly onerous and therefore have retainechtiVe do not
consider it appropriate to provide a deemed exemgtr exempt

persons selling to large customers, as registraioont overly onerous.

The AER does not consider it necessary to distsigaustomers
consuming above 750MWh per annum.

D
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Change of ownership/transfer of exemption

One industry group and a business noted concemetkemptions are
not transferable. One stakeholder stated thattbigd add an
element of uncertainty to transactions and valnatiédnother noted
that certain questions arise out of this prohibitimcluding:

= would the exemption expire on the change of ownpfsbntrol of
the company that holds the exemption? When doesxd@ption
expire?

—

if an exemption is held by an entity whose ownegrsitianges (bu
the name of the entity does not change), doesxiamgtion
transfer?

A distributor also sought clarification, and suggesthat an ‘interim’
changeover period may need to be adopted.

We maintain our view that, generally, retail exeiops are not
transferable. The AER does not wish to encouragester’ of
exemptions from one entity to another. In summauy,likely
approach will be:

= where an entity is subject to a deemed or regigtrakemption,
and the ownership of that entity changes but thigiaes remain
the same, the class exemption will remain if the eatity
continues to meet the eligibility criteria for trdass of exemption
For classes of exemption, there is no nominal 'gxpin the
exemption, and the entity can continue to operateuthe class o
exemption that expired previously.

where an entity holds an exemption, and the owmnesthucture of
that entity changes, it must notify the AER. Fass exemptions,
where the activities undertaken remain the sampitgethe change
of ownership, the class exemption will likely remai-or
individual exemptions, the exemption will not ‘esgdias such.
Rather, the entity can continue selling energy joied that it
continues to engage in the same activities as qusly undertaken.

Public register for exempt persons

Two retailers, a consumer group and two distritaitogued for

The AER reiterates its stated posftiom the June 2011 consultatio
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universal registration for all exempt persons. Thelymitted that it
would provide:

transparency to consumers and industry
some form of oversight when required
an indication of electricity load being supplieddxempt persons

a record of where exempt customers exist (in tlse cha RoLR
event).

A distributor submitted that the public registeosld contain
sufficient information to allow greater transpang@and monitoring of
the exempt selling market. It also submitted thatibformation on
the public register should be the same for holdémdividual
exemptions and registrable exemptions, and thageheral
conditions for each class of exemption should bsancluded.

papers. The AER does not consider universal registr for all
exempt persons is necessary.

Registration is currently required for registraatel individual exempt
persons. When setting regulatory requirementsAR considers the
cost of compliance against the benefits deriveat@stomers and the
market at large. The value of the information gdifrem compulsory
registration of deemed exemption holders would eigtvthe
consequential costs for these types of exempt psrso

The AER considers that small exempt persons progidnergy
services under deemed exemptions are usually moatpg in pursuit
of profit and the sale of energy is incidentalteit core business.

Such a requirement would be burdensome for smalhgk persons,
who may have limited resources to dedicate to etgny compliance.
In most cases, there is a clear distinction betvwygaes of entities
requiring deemed exemptions and those requiringtregple or
individual exemptions. The latter will likely bergger, more
sophisticated businesses with better resourcegé& compliance
requirements such as universal registration.

The AER may consider universal registration inftitare if exempt
selling becomes more prevalent, or where issudsimarket become
apparent.

The AER does not consider it necessary to inclhdeconditions of
exemption for the various classes of exemptiorherpublic register
as this information is contained in the exemptisglyuideline.
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One business suggested a downloadable applicationgnd
individual exemption application form.

The AER sees merit in creating a standard temfdatapplications for
individual exemptions, as well as for registratiomsler registrable
classes of exemption. We are currently considdghedgorm that such
a template might take, and will notify stakeholdeishis in due
course (along with details of other specific aspettthe application
process) as part of its education and communicatompaign.

Once developed, these templates will also be dtailan the AER’s
website.

Dispute resolution provisions

Several stakeholders disagreed with the draft guels dispute
resolution provisions.

One retailer stated that the AER’s guideline ingbleright of access
to ombudsman schemes for exempt customers. It stegheemoving
this statement, as not all exempt customers wilelreccess to
ombudsman schemes.

It also expressed concern that the condition doeseqjuire the
exempt person to offer any independent disputdugsn. It
proposed that individual and registrable exempsqes should be
required to participate in an independent dispeselution service.

Several other stakeholders made similar commendsstted that th
guideline does not make it clear that exempt custerare not subjeg

%)

C

The AER acknowledges stakeholder comments on digpgblution
provisions. We did not intend to imply that ombu@snschemes were
available to all exempt customers. Rather, the AlGfes that several
jurisdictions are currently investigating whethemot ombudsman
schemes will be available to exempt customers.tAaember 2011,
several jurisdictions were considering this option.

The AER maintains its views that it is overly ongsdo expect small
exempt persons who belong to a deemed exemptiesa tdgrovide
access to external dispute resolution provisiomufih the AER has
not required this as part of the final guideliries £xtended customer
protections set out earlier in this table offeraxirotection to exempt
customers experiencing payment difficulties.

tExempt persons must commit to internal disputelugism processes
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to the same protections as those of authorisederstaStakeholders
also argued that the AER should take further stegsisure that
vulnerable customers, in particular, have accegsdgpendent, no
cost dispute resolution which is not subsidiseddbgilers or
distributors.

as a condition of their exemption. Exempt persoasa&so prohibited
from disconnecting a customer whilst a complaimas unresolved.,

An industry group noted that, given the operatibretail tenancy
laws in each state and territory, no further dispesolution
procedures for exempt customers are requiredteld @n particular
the Victorian Civil and Administrative Tribunal (\AT) and the
Administrative Decisions Tribunal of NSW (ADT) asaenples of
bodies to provide recourse to retail tenants inetrent of a complaint
or issue. It suggested that the exempt sellingegue should avoid
duplication this area.

The AER does not agree that where state and tgrbtmdies exist to
hear residential tenancy disputes, no further despaesolution is
required. Bodies such as VCAT and ADT usually drar matters
that relate only to tenancy disputes. Most exeraptamers would be
unlikely to pursue complaints about their energgrges through thes
forums. Therefore, it is important to retain medkars, such as
internal dispute resolution, for complaints relgtsolely to the exemp
customer’s energy charges.

D

One consumer group sought clarification on whasomable
endeavours’ means in the context of dispute resolut

‘Reasonable endeavours’ will be considered on a bgsase basis.
An exempt person who uses their reasonable endesaimtesolve a
dispute will approach the matter in a fair, imparthanner and take a
steps a reasonable person under the circumstarmces take to
resolve the dispute to the satisfaction of bothigsr

Compliance issues

A jurisdiction expressed concern with placing tine®on exempt
persons for compliance monitoring, and sought fotation as to
whether to the AER intends to monitor compliancetimer ways.

The guideline requires exempt persons to informABR of any
changes to its eligibility for a class exemptiamthe AER’s view, this
Is the most practical and accurate way for it todnee aware of
compliance issues. However, there are several stheces from

which the AER might receive information about n@mpliance, for
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example, through market information and intelligenc complaints
data. The requirement for exempt persons to nttgyAER would
only be triggered when no other information hasig@®vided to the
AER.

Once notified of non-compliance, the AER can engaigfe the
exempt person to explore the extent of non-compéamcluding how
many customers may be affected and how long thecompliance
may continue. In minor cases of non-compliance ABR will work
with the exempt person to ensure continuity of $pppexempt
customers.

For serious breaches, the AER has several compliapitons
available to it, including revocation of the exerapt For individual
exemptions, the AER can vary conditions on the gtem where
necessary.

A distributor submitted that exempt persons shbeadubject to

regular reviews. It noted that while the Retail &utlo not impose
any timeframes for review or revocation of exemmgiathe AER may
impose a time limit.

The AER appreciates the need for regular reviewexemptions.
While the AER will not necessarily undertake reg@adits or
reviews, it will investigate all instances of comipk or concern with
exempt persons under the guideline.

Application of the guideline

Broadcasting groups argued that the exempt se#iggne should nof
apply to it.

The AER has no discretion to exclude persons atiesfrom the
application of the Retail Law and Retail Rules. Ang who sells
energy in the National Electricity Market (NEM) exftL July 2012
must have either a retailer authorisation, or aangxion from the
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requirement to hold a retailer authorisation.

Broadcasting groups (or other similar bodies) wélbenergy and wist
to continue doing so must be covered by an exembtoon

1 July 2012 (or an authorisation, if appropriate)s an entities’
responsibility to ensure that it belongs to onéhefAER’s classes of
exemption, or obtains an individual exemption.

It is also open to broadcasting groups to applyafomdividual
exemption prior to the Retail Law coming into etfethe process for
applying for an individual exemption (including timformation
required by the AER) is contained at section theféxempt selling
guideline.

Individual exemptions and specialist exempt persons

An industry group noted concerns with the applaaprocess for
individual exemptions. It also argued that the @ofrinciples,
exempt seller factors and exempt customer factaghtrprejudice
applications for individual exemptions.

The AER will assess individual exemption applicati@n a case by
case basis, but always against the guiding priesipét out in the
exempt selling guideline. The Retail Law outlinediqy principles
which the AER must consider when making any degisatating to
exemptions, there is no discretion around thisr&laee exempt seller
related factors and customer related factors tieatnay also consider.

The process for applying for an individual exemptvall be relatively
simple. It does not attract any fees and chargdssatiesigned to
provide a decision on applications as soon asipeduié. The
guideline sets out clearly what information tha #pplicant must
provide the AER. When an applicant submits an appbn for
individual exemption, the AER will contact the ajgpht and advise
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them of likely timeframes for a decision and nottiem of any further
information that may be required. Applicants wis@have

opportunities to ask questions of the AER. Forvitlial exemptions,
the AER undertakes an extensive consultation pavioere any issues
can be raised.

A distributor supported the AER’s position that wan individual
exemption is required, the conditions attachedh&b €xemption may
reflect those attached to a retailer authorisattobusiness expresse
concern about the complexity of the applicationcpss for individual
exemptions, and another stakeholder expressed rcooger the
AER'’s ‘discretional powers’ and sought confirmatibiat the AER
will be consistent in the exercise of its discretio

dapplication, the AER will notify the applicant dfeé outcome,

After undertaking the prescribed consultation pssder an individual
exemption application, and deciding whether to goameject the

including any conditions attached to the exempfibgranted). The
AER welcomes queries and questions from stakehokkaking
further clarification on aspects of the applicatmncess, particularly
before submitting an application.

One business noted that there may be situationsevehgingle entity
has ownership of a precinct, which is subsequesnithydivided and
sold to other persons. The guideline should proeldety as to what
entity is eligible for an exemption. The guidelsteould also outline
eligibility requirements and whether the scaleipe ®f a network
will determine eligibility for an exemption.

In situations where a single entity owns a propertgrecinct, and
sub-divides that property but onsells energy tonte owners, it is
still the original entity that requires a retaileemption. The entity
selling energy (i.e. charging tenants or occupantsvners for energy|
will usually be the party who must hold an exemptio

One consumer advocacy group stated that all breahéites should
be required to apply for individual exemptions.

The AER has permitted brownfield sites to holdasslexemption (D2
D3, D4) where the site is retrofitted before 20Ibe 2015 timeframe
has been implemented so that current entitieshtinag already planne
to commence exempt selling activities can procasgolanned.

o

All sites after that date will require an individeexemption. For the
AER to allow an exemption for a brownfield site, mest be
convinced that the majority of customers within tietwork have
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agreed to be serviced by the exempt person rdthard retailer. A
further consideration for the AER will be the alyilof customers to
continue to purchase energy from a retailer ofrtbleoice after the
retrofit.

Disconnection and reconnection provisions

An industry group recommended that the AER addaigion to
condition 8 that allows shopping centre landloadisconnect an
exempt customer when a retail lease expires. #chtitat
condition 8(3) may have been intended to addressituation, but
stated that more clarification is needed.

The AER agrees that shopping centre landlords ghmeipermitted
disconnect when a retail lease expires, providatttie tenant is not
renewing its lease (to ensure continuity of sugphtenants remaining
at the premises). The AER has clarified conditiaf 8he guideline to
reflect this. The new sub condition 1(c) state$ #maexempt person
must not proceed with disconnection or cessaticgnefgy supply to
an exempt customer unless the following requiresbate been met

a. the exempt customer has requested disctbongor
b.  continuity of supply to the premises wob&lunsafe, or

c. the exempt customer’s lease has expired and threpgxe
customer is vacating the premigesnphasis added)

The AER has retained the wording on flexible paymemms in the
disconnection conditions 8 and 9, noting that ssvdasses of
exemption now have hardship provisiahsicluding the requirement
to offer flexible payment planisattached to their conditions.
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One consumer group stated that the disconnectmngion is
confusing, and implies that all exempt persons rmcstide a
reminder notice that flexible payment options mayalailable (when
in some cases, they are not). It expressed comreumd section
(2)(c)(ii) of the condition, and stated that therda‘or the
establishment of more flexible payment téroesremoved. It also
suggested that condition 9 include a requiremaattttie exempt
person cannot disconnect where a bill complaintaiamunresolved.

The same consumer group also suggested that theligei
requirements for obligation to supply and termioatof supply are
inconsistent. It submitted that the AER removetdrebusiness day
timeframe, stating that exempt persons should Hasame
timeframes for reconnection as authorised retailers

The AER agrees that an exempt person cannot discban exempt
customer while a bill dispute remains unresolvdte AER has
therefore updated condition 9 (1) (b) with wordshis effect.

For clarity, the ten day reconnection time frameasa timeframe
within which the exempt person is required to rewmt. Rather, the
guideline states that where an exempt person kasrthected an
exempt customer, and the exempt customer rectifeesnatter which
led to disconnection (for example, pays outstandmg@unts) within
ten business days of that disconnection, the expemngbn must
reconnect the exempt customer. After ten daysexieenpt customer
must renegotiate supply with the exempt persoma@uhorised
retailer.

Other conditions

One consumer advocacy group sought the followiragngks to
conditions:

a requirement that a meter is read at least oyeam

limits on how frequently prices can be increase@xsgmpt
persons, and

meter readings undertaken when exempt customersnoyand
out) of premises.

Exempt persons are required to issue bills at [@ast every three
months. Exempt persons are also required to redersnehen
permanent residents move in and out of dwellings.nHave updated
condition 4 accordingly.

However, the AER has not amended the guidelinariib the
frequency of price increases. The exempt personataiarge more
than the local retailer’s standing offer (for resitial customers). This
effectively provides a cap on how much the exeragtamer is paying
for energy. For example, even if the price charggdn exempt perso
were to rise once every six months, the total efiéthose price rises

34



would still be capped.

Exempt seller factors

One consumer group expressed support for the ABRislusion that]
the growth of exempt selling is not necessarilthie best long term
interests of consumers.

As noted in our June 2011 guideline, we considat arproliferated
and unrestrained growth of exempt selling may readetrimental
effect on customer protections and choice. Thezespecific situationg
where exempt selling is not desirable. Howevegsdme situations,
exempt selling cannot be practicably avoided. Whth in mind, we
will asses individual exemption applications oraaeby case basis,
having regard to the policy principles and othetdas set out in the
exempt selling guideline.

Another business asked what volume of energy the A@hsiders to
be a large enough volume to require the exempbpdsseek a reta
authorisation.

The volume of energy sold is merely one factor thatAER will have
Iregard to when considering whether a retailer aighton is more
appropriate than an exemption. The AER will alsosider several
other factors, including the number and type ot@umers served, and
the way in which the exempt person operates itgbas. The AER
considers all these factors in conjunction withheather, and on a cag
by case basis.

Other issues

Extreme weather events

DTEI (SA) submitted that disconnection provisiogsamended to
include a prohibition on disconnection on ‘extreweather event’

Extreme weather events

Not all jurisdictions have requirements around aiistection on
extreme weather days. However, we have amendedticond to
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days, for those jurisdictions adopting this reguieat. A consumer
group expressed similar sentiments, stating thetngx customers
should not be disconnected on extreme weather days.

ensure that exempt persons cannot disconnect ay tdt a retailer in
that same jurisdiction would be prohibited fromodisnecting due to
extreme weather. This reflects that some jurisoingidefine extreme
weather days, or similar, whereas others do not.

Definitions

Two stakeholders noted that the guideline refefsites’ several
times, and sought clarification on how the AER iiptets the word
‘site’. One stakeholder understood that the AER'sstderation of
what constitutes a ‘site’ would be a pragmatic one.

Another stakeholder sought clarification on thamgbn of the
phrase ‘owns, operate or controls’ contained inetkempt selling
guideline. A business sought clarification on theamng of ‘similar
entities’ in class D2.

DTEI (SA) noted that the guideline refers to theetiihold for small
customers as being 100MWh per annum, and notedhtiSduth
Australia, the current threshold of 260MWh will raim. It suggested
clarification on this in the final guideline.

Definitions

The AER has not defined the word site. The wortd*sian be
construed as having it ordinary meaning. Stakehmsldee welcome to
contact the AER to discuss specific aspects of whght constitute a
‘site’ for the purposes of the guideline and apgimns. In most cases
we would interpret the word ‘site’ to include netks.

Owning, operating or controlling a site usuallyemsfto an entity that
has substantial ownership of the site, managesither undertakes
substantial operation of the site. In the contéxti@ss D2, ‘similar
entities’ refers to other relationships which maydharacterised as a
tenant/landlord relationship.

The AER has removed references to specific consomfitresholds
in its exempt selling guideline, and has instederred to small
customersas defined in the relevant participating jurisdarti.

Additional comments in response to October 2011 csaltation paper

In the AER’s additional consultation on protectidoscustomers
experiencing financial difficulty, several staketiels made
submissions on other issues.

Most of these additional issues were considerguatarious rounds of
AER consultation, and have therefore been extelysiealt with in
previous iterations of the AER’s exempt sellingdgline.
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One stakeholder argued that exempt persons shotilaerpermitted
to disconnect customers on extreme weather days.

Another stakeholder noted concerns with severacsmf the
guideline, including:

= the AER’s consultation process, noting what it seva lack of
submissions from exempt persons on the AER’s gueelt
noted that some affected parties may not be awdhre AER, it's
role, and the new exempt selling arrangements;

the potential compliance costs that will be imposed@xempt
persons in adhering to the guideline;

concerns with public registration, and confideitlyaksues
arising from a requirement on exempt persons tuigeo
information on the public register; and

inequities being imposed on exempt persons, arfsomg the
AER'’s statement that customers should have acodsf tetalil
contestability wherever possible, specifically,ttbgempt persons
whose customers subsequently take supply fromadenetre
unfairly disadvantaged and not compensated.

The exempt selling guideline expressly prohibits disconnection of
exempt customers on extreme weather days (in jatisds where this
applies), at condition 8.

In response to concerns on consultation, the ABRsthat the exempg
selling guideline has undergone three full rounfdsoosultation,
commencing in June 2010. Each round of consultdtambeen
undertaken in accordance with the Retail Consohiafirocedures set
out in the Retail Rules, which the AER is compeliedollow. A
public forum has accompanied each round of consuttavith
stakeholders in each state and territory beingeavio attend.
Moreover, the AER has sought out affected partiet s industry
groups and associations, and will continue to eagath exempt
persons as part of its broader communications ceympa

Specific issues, such as universal registrationcangpliance costs,
have been considered at length in previous rouhdsresultation.

The AER remains of the view that full retail contgdslity, from a

5 policy perspective, is desirable in jurisdictionsese it is available.
The AER considers that exempt customers should thevehoice to
take from an authorised retailer wherever possdaasistent with the
outcomes in any other competitive market.
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B.

List of stakeholders

The following table lists stakeholders who providedtten submissions to the
June 2011 joint round of consultation on the exesafliing guideline and the NSP
registration exemption guideline. Some stakeholgesgided submissions that
covered one or both guidelines separately, whhemstprovided a submission that

jointly covered both guidelines. The table alstslstakeholders who provided written

submissions to the October 2011 consultation pppgyosing additional protections
for customers with financial difficulties.

Submissions are available on the AER’s websitev.aer.gov.au

Separate | Separate Submission | Submission
submission| submission | covering to the
on exempt | on NSP both October
selling registration | guidelines | consultation
guideline | exemption paper
guideline

Active Utilities M

ACT Civil and M

Administrative Tribunal

AGL %}

AusGrid M

Australian Energy

Market Operator M

(AEMO)

Broadcast Australia M

Caravan, Camping and

Touring Industry and

Manufactured Housing |

Industry Association of

NSW (CCIA NSW)

CitiPower and Powercor %}

Colonial First State M

Consumer Utilities

Advocacy Centre M ¥

(CUAQC)

COTA Seniors Voice M M

38




Department of Transport
Energy and Infrastructur
(South Australia)

D

Elengas

Endeavour Energy

Energy and Water
Ombudsman of NSW
(EWON)

Energy and Water
Ombudsman of Victoria
(EWOV)

Energy Response

Envestra

Ergon Energy

Infigen

Jemena Electricity
Networks (JEN)

Network Energy Service

[v)

Origin Energy

Queensland Council of
Social Services (QCOSS

SA Parks — Caravan
Parks Association of
South Australia

Seed Advisory

Shopping Council Centre

of Australia (SCCA)

SP AusNet

Strata Community
Australia

Trust Power

TX Australia
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United Energy
Distribution/MultiNet
Gas

VicUrban

WINenergy

40




C. October 2011 consultation paper

20 October 2011
Dear Stakeholder

Exempt selling guideline—consultation on additional protections for customes
with financial difficulties

In June 2011, the Australian Energy Regulator (AR&)lished a drafExempt
selling guidelingor consultation. Several submissions on the dyaitieline called
for further protection for exempt customers expwrirg financial difficulty. Based
on those submissions, the AER proposes to incldd#éianal requirements on
exempt persons that provide energy to residentistiotners (these types of exempt
persons are set out in the consultation papertegthc

These new requirements are not intended to replmamnirror the hardship
provisions contained in the National Energy Rdtaiv (Retail Law). Rather, they are
intended to provide a degree of protection to exeruptomers experiencing financial
difficulty. The AER considers that these new regoients do not unduly increase the
regulatory burden on exempt persons and that theioas are reflective of the
reasonable steps an exempt seller would take wicestamer identifies themselves
as experiencing financial difficulty.

Information provided here should be read alongthdadraftExempt selling guideline
andNotice of draft instrumerdvailable on the AER’s website.

The AER is seeking comments on these proposed ekgnr to finalising the
guideline. Written comments are invited by 18 Nobem2011. Electronic comments
should be sent tAERInquiry@aer.gov.awith the subject line ‘Comments on
Exempt selling guideline amendments’ or by mail to:

General Manager

Retail Markets Branch
Australian Energy Regulator
GPO Box 520

Melbourne VIC 3001

Yours sincerely

Sarah Proudfoot
A/g General Manager, Retail Markets Branch
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CONSULTATION PAPER ON EXEMPT SELLING GUIDELINE

Under the National Energy Retail Law (Retail Law)person who wishes to engage
in the sale of energy must hold either a retailg¢harisation or a valid exemption.
The Australian Energy Regulator (AER) is resporestbl issuing authorisations, and
exempting persons or classes of persons from theregnent to hold a retailer
authorisation.

The AER is also required to publish Brempt selling guidelin@he guideline
outlines the classes of deemed and registrable gx@ms and provides guidance on
the associated conditions. It also provides adercéne application and registration
processes for individual and registrable exemptidhe AER may amend the
guideline at any time in accordance with the retarnisultation procedures.

The AER commenced preliminary consultation on iigraach to exempt selling with
the release of an issues paper in June 2010. Hudallowed by the release of draft
versions of the guideline in December 2010 and 20dd. Public forums to discuss
iIssues raised in the consultation process wereihédgust 2010, December 2010
and July 2011. In the most recent round of consaitathe AER received
submissions on the draft guideline from 21 stakel.

The exemption classes set out in the guidelineapitily to all exempt sellers in
participating jurisdictions from 1 July 2012, whiéve Retail Law commences. The
AER expects to finalise tHexempt selling guidelinen November 2011. It will begin
accepting applications for individual exemptioranfrDecember 2011. The AER will
accept registrations for registrable exemptionsmftJanuary 2012.

AER approach to customers facing financial difficuty in draft guideline
(June 2011) and stakeholder responses

The AER must take account of the general prindipde exempt customers should (as
far as practicable) not be denied customer pratestafforded to retail customers in
the Retail Law and Retail Rules. However, in itafdguideline released for
consultation in June 2011, the AER consideredithmty be overly onerous to
require exempt sellers to provide the level ofstasice to customers facing financial
difficulty that authorised retailers are requiredotovide under the Retail Law. The
AER also considered that it may be difficult to ieypent assistance measures
relating to the supply of energy where an exemirsis also the provider of
accommodation (for example, in landlord/tenantatititns where the exempt
customer is also paying rent to the exempt seller).

Submissions from both consumer and energy induspmesentatives throughout the
consultative process have consistently expressececo at the lack of protection for
residential customers experiencing financial diffig under deemed and registrable
classes of exemption. Stakeholders reiteratedebd for at least some basic
protections for exempt customers and suggestedaemproaches that would benefit
customers, without being unduly burdensome on exeeifers. These approaches
included requiring exempt sellers to provide:

= flexible payment plans
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= information on government concessions
= referrals to financial counsellors
= energy efficiency advice

Several stakeholders also disagreed with the ABBSertion that hardship support
may not be effective when the onseller is alsgoigrson charging the exempt
customer for accommodation. Stakeholders notedtieat are circumstances where a
customer may seek to manage their energy costspatitbds to do this, irrespective
of any additional liability for rent.

Proposed change in AER approach to exempt customerotections

Having considered all options put forward in sulsiuss, the AER intends to
introduce some additional requirements on exenm@rsdocusing on the protections
offered to small customers facing financial diffigu

The AER proposes to introduce an overarching pgirayciple (to apply to all
exempt sellers) that ‘disconnection of premisea ofistomer who has identified
themselves as experiencing financial difficulty doénability to pay energy bills
should be a last resort’. This is analogous tchdrelship policy statement in the
Retail Law, and should safeguard customers agemmsediate or short term
disconnection. This principle also recognises #margy is an essential service and
that in some cases, the exempt seller is the arty able to provide energy to the
exempt customer (for example, in off-grid netwooksvhere access to retalil
contestability is not available). Disconnection floeose customers would be
particularly disadvantageous.

The AER notes, however, that it may be unduly basdene to require exempt sellers
to identify customers experiencing financial ditfity and that it is the customers
themselves who are better equipped to identify idredr not they are experiencing
such problems. Therefore, the AER proposes setfiftization of exempt customers
for the purposes of tHexempt selling guidelingnancial difficulty provisions. Self
identification, among other things, might involveetexempt customer notifying the
exempt seller (by email, telephone, or in persha) they will have difficulty paying,
or are unable to pay, all or part of their bill.

In light of all of the above, the AER proposes thiéowing amendments to the
conditions of exemption classes D2, D4, D6, R2aR& R4 to support customers in
financial difficulty. These classes are likely teiude residential customers, and
would capture customers who are particularly vidbkr. These customers, in some
cases, can only take supply from their exemptisatid are therefore unable to access
retail contestability if they are unhappy with seevprovided to them. Further, there

is significant uncertainty about whether these gxetustomers can access
ombudsmen schemes in the event of billing and payimssues.

Condition 2—Information provision

Exempt sellers will be required to inform customtist assistance is available if the
customer is unable to pay energy bills due to forrdifficulty; the forms of
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assistance available; and the process the exersjanear should follow to inform the
exempt seller of this financial difficulty.

Condition 3—Billing and payment arrangements

Condition 3 has been extended to require an exsatletr to offer flexible payment
terms to customers experiencing financial diffigutiaving regard to:

» the customer’s capacity to pay
= any arrears owing by the customer

» the customer’s expected energy consumption neeststio® following 12 month
period.

However this condition does not apply where thagxecustomer has:

» had two payment plans cancelled by the exempt pernsthe previous 12 months
due to non-payment

= been convicted of an offence involving illegal wdenergy in the previous
two years.

Condition 8—Payment difficulties and disconnectiorcessation of supply

Condition 8 has been extended to require an exsetligr to do the following for a
customer who has identified as experiencing firardifficulties:

» Provide energy efficiency advice by directing tlistomer to the Australian
government energy efficiency website or other epefficiency resource.

= Ensure that the customer is aware of the availahdyant government or non-
government energy rebates, concessions and rehefrees.

= Not charge the customer a late payment fee.
» Not charge the customer a security deposit.
Further, where an exempt seller issues a reminateren they will be required to

notify customers of any flexible payment optiontrer assistance that may be
available to them.
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