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Dear Professor Harper

AER submission to Competition Policy Review

The Australian Energy Regulator (AER) welcomesdpportunity to provide this
submission to the Competition Policy Review.

Some submissions to the Review have raised the &ERtitutional arrangements as an
issue. We understand that the matter has alsorbessd with the Panel through meetings.

The AER considers the current institutional arrangets enable the organisation to fulfil its
functions and responsibilities to promote the dlbjes of the energy market legislation.

This submission addresses the issue of the AERtgutional arrangements and
independence, and outlines the distinct roles®®BR and Australian Competition and
Consumer Commission (ACCC). Further, the submiskighlights recent reforms that
improve the resourcing, transparency and accouityabi the AER and, separately, reforms
that address community concerns about high energg



Independence of the AER

The AER is an independent decision-making body wHhogsctions and powers are set out in
the national energy legislation and rules. The jrethelence of the AER’s activities is
underpinned by:

= clearly defined roles and functions
= awell-established governance and reporting framlewo

= the application of a rigorous process of timelypsidered, evidence-based and
transparent decision making.

The AER operates under t@empetition and Consumer Act 2010 and is responsible for:

= economic regulation of electricity and gas transiois and distribution service providers
in south east Australia and gas pipelines in thehdon Territory

= monitoring compliance with the National Electricltgw (Electricity Law), National Gas
Law (Gas Law) and National Energy Retail Law (Rdtaw) and associated regulations
and rules (together referred to as the nationaiggriegislation)

= investigating breaches or possible breaches abmatenergy legislation and instituting
and conducting enforcement proceedings.

The COAG Energy Council in March 2014 outlinedaxpectations of the AER under new
accountability and performance frameworks. Theestant sets out the Council’s
expectations about the AER’s roles and responsés]iour relationship with government,
and issues of transparency and accountabilityedponse, the AER released a Statement of
Intent that sets out how it will meet the Councégectations, including through its strategic
priorities and wider ongoing work program. The eta¢nt also sets out deliverables and
performance indicators to measure the AER’s pragireseeting these expectations.

The AER has an independent Board comprised of tate $nembers and a Commonwealth
member. The Australian Energy Market Agreemengreat into between the States and the
Commonwealth, outlines the process for Board agpunts. The two State members are
recommended for appointment by agreement of at fe@sStates and Territories. The
Commonwealth member is recommended for appointimgttie Chair of the ACCC.
Appointments to the AER Board are made by the GareGeneral-in-Council. The AER
Board therefore operates within a national buspligtion-sensitive framework.

The Board is assisted in discharging its respolits#isi and in the management of the AER by
a CEO, who is accountable to the Board, and a destidoody of staff. AER staff are
accountable to the AER CEO.

The staff and facilities of the AER are funded tigh the ACCC'’s agency appropriation.
AER Board members are also members of the ACCC/BBfporate Governance Board,
which oversees the agency’s corporate and finapeidbrmance and considers agency-wide
operational issues (such as risk management).



Responsibility for the management of the AER’s fiicial budget and other resources lies
with the AER CEO and Board. Transparency and adedility has been improved through:

= budget transparency, through a separate prograthdodkER over the forward estimates
period

= accountability, through a regular public reporttbg AER on its activities, including its
budget and business plan, its performance agagyspé&rformance indicators, and its
views on emerging regulatory issues.

The AER Board, in consultation with the CEO and®estaff, sets the strategic priorities of
the AER and the strategic direction for the workhef AER staff. The AER Board approves
the internal budget allocation according to itatggic priorities, anticipated work program
and workforce requirements.

The detailed management of the workforce planasésponsibility of the AER CEO. At
present, the AER has around 130 staff who are etbexclusively on energy matters. The
AER also has access to specialist legal and ecanstadfif, which it shares with the ACCC.
The sharing arrangement reflect economies of sepiovision, and the specialist nature of
the knowledge and skills involved in the applicataf regulatory economic and legal
frameworks. When the shared legal and economitatafengaged on AER matters, they
work within the AER framework to the Board.

The AER Board is required to make a wide rangdaititory decisions (such as revenue,
‘price cap’ and access arrangement approvals)daaidions on compliance and enforcement
matters. The Board also approves major policy sabioms and provides direction and
guidance to staff on these matters.

The AER’s decision making is directed by the natl@nergy objectives, that is, to promote
efficient investment in, and efficient operatiordarse of, energy services for the long term
interests of consumers of energy with respect to:

= price, quality, safety, reliability and securitysafpply of energy
= the reliability, safety and security of the natibeaergy systems.

These decisions are made by the AER Board suppbytdte CEO and senior staff. This
process is informed through detailed analysis fafrmation, and constructive engagement
and consultation with a range of stakeholders—ufioly the regulated businesses, consumer
groups, other energy market bodies, state govertsaga jurisdictional regulators, and the
investment community. Decisions are made on thetits) transparently reported and are
made in accordance with the regulatory framewoscigions of the AER are subject to
judicial (including procedural fairness) and lingdtmerits review.

AER and ACCC responsibilities

Economic regulation of energy networks is a cospoasibility of the AER. Network
regulation is also a key ACCC role, with regulatoggponsibility in communications, rail,
ports, water and postal services. The AER alseh&scement, consumer protection and
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education responsibilities under energy legislatiat have similarities to the responsibilities
of the ACCC under the Australian Consumer Law.

These functions are undertaken pursuant to diftdegslative frameworks and are
undertaken separately by the AER and ACCC as disimdependent entities. The extent to
which the AER'’s practices, procedures or policiessamilar to those of the ACCC is a
reflection of commonly practiced good principlesggoivernment administration and public
policy. Examples include similar approaches tormaébudgeting and risk management
frameworks, general approaches to regulatory gyiconsiderations, and general principles
applying to enforcement policies.

The Productivity Commission (PC) considered enaegptor institutional arrangements in its
2013 inquiry. The PC explored possible structucalfigurations of the AER, and weighed
the advantages of both retaining the AER withinARECC and of separation.

On balance, the PC concluded that the current ABER/institutional arrangements should
be retained. As stated by the PC:

... the status quo should be maintained. The decianter is that the change would be costly and
disruptive, and would underplay the capacity of lambitious reforms to improve the AER’s
governance. In particular, more resourcing, andawgd transparency and accountability should shore
up trust in the agency, without the significanthactions costs of full structural separation7§?)

The institutional arrangements that exist betwéenAER and the ACCC have assisted both
organisations in taking a coordinated approackgoas of common interest under the
Competition and Consumer Act and national energiglation. The issue of door knocking
by energy company marketers is an example whepemnsgilities of the AER and ACCC
potentially overlapped, and where the AER was #@bkssist the ACCC.

AER resourcing and performance

The challenges of the current operating environpreerd the AER’s expanding role in retail
markets, place an emphasis on our resourcing gratity to undertake our regulatory
functions. Recent initiatives include enhancingAlieR’s technical capacity and information
systems, and making our operations more transphygmtiblishing a separate annual report.

Recent energy sector reviews have considered tiésAiechnical capability to undertake its
functions efficiently and effectively, especially metwork regulation.

To address concerns about resourcing and techoapability, from 2013-14, the Australian
Government provided additional funding to the ABR®3.1 million over four years. This
has allowed the AER to improve our in-house tedirgapability, and our information and
analytical tools, such as our economic benchmarkapgbility. We have appointed four
engineering technical advisors to provide us wittater industry expertise—patrticularly in

! See Productivity Commission’s inquiry into Electiyd\Network Regulatory Frameworks

(April 2013), Senate Select Committee on Electyifitices: Reducing energy bills and improving
efficiency (November 2012); and Yarrow et al. athgson Review of the limited merits review
regime (September 2012).



electricity networks. This adds to the extensivergy and regulatory expertise and
experience of the AER Board and staff.

The AER publishes a separate annual report contaohetailed information of its activities,
financial results, and performance against keycaimirs. The first of these, for the 2012-13
year, provided greater transparency around the AEESourcing, staffing capabilities and
work program, and reported against key performamtieators and deliverables. The 2013-
14 AER annual report will be released in Septen2iod#.

The AER recently completed its 2014 stakeholdevesurThe results and commentary
overall tell a positive story about the AER’s penfi@ance—indicating stakeholders have
confidence in the AER and our ability to make gdedisions, within the boundaries of the
regulatory regime. The AER received strong positeexilback about our recent initiatives to
improve the way we engage with stakeholders, anthuanicate our processes and
decisions.

Community concerns about high energy prices

A separate issue to the AER’s institutional arrangets is community concerns about high
energy prices, especially in recent years. Thedsiggause has been the increasing costs of
using electricity and gas networks, which make-aymhly 45 per cent of retail energy bills.

Governments, policy makers and regulators haverpssgd important reforms so that future
network price determinations ensure customers paypare than necessary for an efficient
and reliable energy supply.

First, reforms to the National Electricity Rule®pide for a more balanced assessment of the
need to allow for ongoing efficient investment tesere a reliable energy supply, with the
need to minimise costs to consumers. In 2011, BB Aubmitted a rule change proposal to
the AEMC to address weaknesses in the regulatarggwork. Following detailed public
consultation, the AEMC announced in November 20dg2iscant reforms that address the
areas of concern identified by the AER.

The AER is well positioned to make network detemtions that are in the long term
interests of consumers. We finalised our BetteruRempn guidelines in late 2013, which
develop our regulatory approach and processes tinel@ew rules. The next ‘round’ of
network pricing determinations started in 2014.

Second, reforms to the limited merits review reghmage recently been implemented,
following the appointment of an expert panel toeevthe arrangements. Now, the Tribunal
must assess not only whether a ground of reviewbbas made, but whether addressing that
ground of review, having regard to any interlinkedtters would deliver a regulatory
determination that results in a materially prefé&aiutcome in the long term interests of
consumers. In short, the hurdle for seeking reveekigher.

Third, some states are revising network reliabgitgndards. The setting of lower standards
can have a significant impact on the level of nekwovestment that is required.



AER view on current institutional arrangements

The current institutional arrangements do not ingpib@ AER’s ability to make decisions

that are in the long term interests of consumeairghir, recent reforms address the concerns
expressed by some stakeholders about the resout@ngparency and accountability of the
AER.

The AER welcomes the opportunity to participatéhie Harper Review process. If you

would like to discuss any aspect of this submisgpease contact either myself or Anthony
Bell, Director, Regulatory Strategy and Coordination (03) 9290 6914.

Yours sincerely

Andrew Reeves
Acting Chair
Australian Energy Regulator



