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Mr Mark McLeish 

Director 

Regulatory Innovation 

Australian Energy Regulator 

GPO Box 520 

Melbourne, VIC 3001 

 

 

16 November 2018 

 

 

By email: mark.mcleish@aer.gov.au  

 

 

Dear Mr McLeish, 

 

RE: New Reg process: towards consumer-centric energy network regulation, a joint initiative of the 

Australian Energy Regulator (AER), Energy Consumers Australia (ECA) and Energy Networks Australia 

(ENA) 

 

As the peak body for the health and community services sector in South Australia, the South Australian  

Council of Social Service (SACOSS) has an established history of interest, engagement and provision of 

proposed advice on the necessary market mechanisms and policy for essential services, including electricity. 

SACOSS would like to thank Energy Consumers Australia (ECA), Energy Networks Australia (ENA) and the 

Australian Energy Regulator (AER) for providing SACOSS with the ongoing opportunity to comment on the 

New Reg process. SACOSS would also like to thank AusNet Services for its willingness to engage with SACOSS 

and be transparent through the trial process.  

 

This letter outlines the background to our involvement in New Reg and makes the following 

recommendations and requests for clarification which are detailed in the letter, after the background: 

 

Consumer Advocacy Organisations 

SACOSS recommends that the AER consider the operation of the ESCOSA Consumer Experts Panel and 

whether a formal role for consumer advocacy organisations is warranted in New Reg. 

 

SACOSS would like to seek clarity from the AER about the following: 
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 Where is the evidence that consumer advocacy organisations were consulted during the preparation 

of the Directions and Approach papers, or after their release? 

 What will be the role for consumer advocates once the Customer Forum has ceased its role? 

 What does the AER see as the role for consumer advocates in regulatory determinations in a New 

Reg context? 

 

Reference Committee 

SACOSS believes there should be regular meetings, timely minutes is important and a Terms of Reference for 

the Reference Committee. 

 

Evaluation Framework and Monitoring 

SACOSS recommends that the AER undertake formal engagement on each key element of New Reg, 

including the Evaluation Framework and monitoring reports. 

 

SACOSS recommends that an important part of the Trial is to consider how New Reg compares against 

existing models, including in cost terms, and strongly recommends that the Project Team provide the 

Reference Committee with a proposal of how this task will be undertaken. 

 

SACOSS believes that it is critical for the trial assessment to consider the role of consumer advocacy 

organisations. Important questions for evaluation of consumer representative experiences include: 

 Did these representatives understand their roles and responsibilities? 

 What did these representatives think of the process and content outcome? 

 Did these representatives have adequate funding to participate as they wanted to? 

 

SACOSS also believes that the assessment needs to consider the question of how the diversity of views 

amongst consumers was balanced by the Customer Forum. 

 

Reflections on Meeting with the Customer Forum and AusNet Services 

If SACOSS were a jurisdictional party engaged in the AusNet determination, SACOSS would seek to further 

explore the Customer Forum focus on reliability and seek to ensure that this did not lead to imprudent 

expenditure on reliability. 

 

SACOSS seeks clarification on what the CCP role would be on the out of scope negotiation issues and during 

2019. 

 

Reflections on the October Reference Group Meeting 

SACOSS believes that the New Reg objective needs to be provided publicly with sufficient clarity. SACOSS 

recommends formal engagement on the objective for any future trials. 
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Background 
The AER, ENA and ECA (the Project Team) have agreed to develop and trial an alternative approach to 

network regulation, referred to as the New Reg process. The Project Team states that it has identified the 

need for an alternative approach on the basis of the ‘poor outcomes’ of the current regulatory process, and 

general negative observations about the process by stakeholders.1 The proposed approach focuses on an 

alternative path for network businesses to take in building their regulatory proposals, and (importantly for 

our purposes) for the AER in assessing those proposals.2 The overall vision of the New Reg process is that 

‘consumers’ priorities and stated preferences should drive, and be seen to drive, energy network businesses 

proposals and regulatory outcomes’.3 

 

In February this year, SACOSS participated in a teleconference with ECA and other consumer advocates, 

during which the New Reg process was discussed. Given the potential broader impact of the New Reg 

process on the AER’s current and future revenue determination decision-making, SACOSS expressed concern 

about the level of engagement which had been undertaken on the New Reg up to that time. ECA then 

provided SACOSS with a ‘working draft’ Approach Paper and Directions Paper, dated February 2018 for 

consideration and comment (the Draft Papers) as well as an Overview Paper, dated 20 August 2017 

(Overview Paper).  

 

On 23 March 2018, the AER published the first draft of the New Reg process as explained in the following 

two papers:  

 New Reg: Towards a Consumer-Centric Energy Network Regulation: A joint initiative of the 

Australian Energy Regulator, Energy Consumers Australia and Energy Networks Australia, Directions 

Paper (working draft), March 2018 (Directions Paper). 

 New Reg: Towards a Consumer-Centric Energy Network Regulation: A joint initiative of the 

Australian Energy Regulator, Energy Consumers Australia and Energy Networks Australia, Approach 

Paper (working draft), March 2018 (Approach Paper). 

 

AusNet Services has agreed to trial the New Reg process for its Victorian electricity distribution business.4 

The process involves the establishment of a Customer Forum5 to negotiate with the network business and 

SACOSS understands AusNet’s Customer Forum was appointed in February 2018 (with applications for 

positions on the Customer Forum closing on 10 January 2018). An Early Engagement Plan (EEP) prepared by 

AusNet was published on its website in March 2018. The EEP timeline (figure 2) indicates that the ‘intensive 

training, investigation, scoping and agreeing of time-frames’6 commenced in March 2018 and will be 

finalised by the end of July, with negotiations between AusNet, AER and the Customer Forum commencing 

on the issues in scope in August 2018. It is worth noting that up to the end of March 2018, there was limited 

                                                 
1
 New Reg: Towards Consumer-Centric Energy Network Regulation: A joint initiative of the Australian Energy Regulator, 

Energy Consumers Australia, and Energy Networks Australia: Approach Paper, March 2018 (Approach Paper) p. 5 
2
 New Reg: Towards Consumer-Centric Energy Network Regulation: A joint initiative of the Australian Energy Regulator, 

Energy Consumers Australia, and Energy Networks Australia: Directions paper, March 2013 (Directions Paper) p.3 
3
 Approach Paper, p.3 

4
 Approach Paper, p.10 

5
 AusNet Services’ Early Engagement Plan refers to the Customer Forum, whereas the Directions and Approach Papers 

refer to the Consumer Forum – in the interests of consistency, we refer to Customer Forum throughout the submission, 
which includes references to the Consumer Forum 
6
 AusNet Services, Early Engagement Plan, EDPR 2021-25 Customer Forum, p.11 
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public information available about the New Reg process, even though the trial had been underway for 

several months.  

 

The Approach Paper indicated the Reference Group for the New Reg process requested the Project Team not 

release a discussion paper and submissions process, and that they ‘consider alternative means’7 of 

undertaking consultation with stakeholders. The AER indicated that it will run a public engagement process 

on New Reg throughout 2018, and are open to receiving comments and submissions on the New Reg process 

at any time. SACOSS welcomed the open engagement from early 2018, but was disappointed by the limited 

stakeholder involvement in the development of the model and trial up to that point. In April 2018 we stated 

that we believed the consultation on the New Reg process and trial up to that point was inadequate, and 

potential adverse outcomes, as well as alternative models, were not sufficiently canvassed with stakeholders 

prior to development and implementation.  

 

AusNet Services, the AER and the Customer Forum signed a Memorandum of Understanding (MOU) on 8 

June 2018. The MOU outlines the purpose and objectives of the Customer Forum. The fourth objective of 

the Consumer Forum is to “negotiate with AusNet Services, with a view to preparing, as far as possible, a 

Regulatory Proposal that, in the opinion of the Customer Forum, will or is likely to contribute to the 

achievement of the National Electricity Objective.”8 The MOU also outlines the resources and support 

provided by parties to the Agreement. 

 

The AER published a series of Guidance Notes over July and August 2018. In Guidance Note 2, the AER 

outlined the scope of the Negotiation:9 

 

 

                                                 
7
 Approach Paper, p.4 

8
 AER, AusNet, Customer Forum (2018) Memorandum of Understanding at 

https://www.aer.gov.au/system/files/AusNet%20Trial%20-
%20Early%20Engagement%20Memorandum%20of%20Understanding_0.pdf p.3 
9
 AER Guidance Note 2 at https://www.aer.gov.au/system/files/AER%20-

%20AusNet%20Trial%20Staff%20Guidance%20Note%202%20-%20Scope%20of%20negotiation%20-
%20July%202018.pdf pp.1-2 

https://www.aer.gov.au/system/files/AusNet%20Trial%20-%20Early%20Engagement%20Memorandum%20of%20Understanding_0.pdf
https://www.aer.gov.au/system/files/AusNet%20Trial%20-%20Early%20Engagement%20Memorandum%20of%20Understanding_0.pdf
https://www.aer.gov.au/system/files/AER%20-%20AusNet%20Trial%20Staff%20Guidance%20Note%202%20-%20Scope%20of%20negotiation%20-%20July%202018.pdf
https://www.aer.gov.au/system/files/AER%20-%20AusNet%20Trial%20Staff%20Guidance%20Note%202%20-%20Scope%20of%20negotiation%20-%20July%202018.pdf
https://www.aer.gov.au/system/files/AER%20-%20AusNet%20Trial%20Staff%20Guidance%20Note%202%20-%20Scope%20of%20negotiation%20-%20July%202018.pdf
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In June 2018, the AER outlined the price review timeline included provision for AusNet Services to negotiate 

expenditure proposals with the Customer Forum between July and September 2018. The Draft regulatory 

proposal public release was scheduled for late 2018.10 AusNet Services released a series of notes mid 2018 

setting out its negotiating position. AusNet Services provided an update to consumer advocacy organisations 

on 31 August 2018 outlining that AusNet Services would formally commence negotiations with the Forum on 

3 September 2018. AusNet Services also provided advocacy organisations with contact details for the Chair 

of the Customer Forum to enable interaction about the negotiations. 

 

In terms of SACOSS involvement, SACOSS provided a submission to the New Reg Project Team on 23 March 

2018 which was a response to the ‘working draft’ Approach Paper and Directions Paper. Upon request for a 

publishable document, we then provided on 24 April 2018 an updated submission for public circulation on 

the first draft of the New Reg process Approach Paper and Directions Paper published on 23 March 2018. 

 

SACOSS met with AusNet Services to discuss the trial on 10 April 2018 and 18 October 2018. The meeting on 

18 October included representatives from the Customer Forum. 

 

Around March 2018, SACOSS was invited to join the New Reg Reference Group. SACOSS was unable to 

attend the meeting of the Reference Group on 20 June due to conflicting commitments. Our first meeting 

with the Reference Group was on 7 November 2018. SACOSS understands that in the first part of 2018, the 

Reference Group discussed how to monitor and evaluate the trial of the New Reg process. SACOSS 

understands that farrierswier has been engaged to monitor the trial and Cambridge Economic Policy 

Associates are to conduct the evaluation of the trial. The AER sought input from the Reference Group on the 

trial assessment factors on 27 August 2018. 

 

SACOSS Comments 
 

Consumer Advocacy Organisations 

SACOSS recently undertook a Study Tour to the UK to consider consumer engagement in regulatory 

determinations. A report of that trip is attached to this submission. A key finding is reproduced below. 

 

The role of consumer advocacy organisations in regulatory determinations is vital. Unlike other stakeholders, 

consumer representatives from these types of bodies have a direct connection back to consumers typically 

                                                 
10

 AER, ENA, ECA New Reg Newsletter at https://www.aer.gov.au/system/files/D18-
95463%20New%20Reg%20Newsletter%20%28June%202018%29.PDF  

https://www.aer.gov.au/system/files/D18-95463%20New%20Reg%20Newsletter%20%28June%202018%29.PDF
https://www.aer.gov.au/system/files/D18-95463%20New%20Reg%20Newsletter%20%28June%202018%29.PDF
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via a membership structure. This provides consumer representatives with a unique position, a position which 

is distinct from that of the type of consumer expert engaged in the Customer Forum. The distinct position of 

a consumer representative includes: 

 They interact directly with consumers, engaging in conversations and developing perspectives on 

systemic consumer issues based on this engagement; 

 Because of their direct connection, they provide perspectives on issues which filter consumer 

perspectives through every issue; 

 They are generally tied back to organisational missions and visions, so that their underlying 

ideologies are transparent and mediated through consumers; 

 They are not representing the perspective of an individual, as their connections back to their 

organisations and directly with consumers mean they speak from a broader mandate, and; 

 They are accountable back to a cohort/s of consumers, which both gives them legitimacy and keeps 

them answerable for their positions. 

Each of the above parameters makes a consumer representative distinct from a consumer expert, who is 

generally an individual with no direct tie back to organisations and community. 

 

It is important to consider how consumer advocacy organisations are formally represented in the New Reg 

process. Unlike in the ESCOSA Framework for its SA Water Regulatory Determination 2020, there is no 

formal role. Earlier in 2018, ESCOSA introduced a new approach to consumer engagement for its SA Water 

Regulatory Determination 2020. The new approach will provide consumers with earlier and more structured 

opportunities to engage on regulatory issues than in previous determinations. ESCOSA believes that the new 

approach will better challenge SA Water to deliver the lowest sustainable prices and best service levels to 

customers. 

 

ESCOSA has invited members of its existing Consumer Advisory Committee and SA Water’s Customer 

Advisory Group to join a Consumer Experts Panel. The Panel’s membership will cover a diverse group of 

consumers who represent customers with an interest in SA Water’s service provision. Members will be 

expected to work directly with their constituencies to gather evidence on issues that impact them, and 

provide research and evidence to inform and challenge SA Water’s business plan. The Panel will also be able 

to request that ESCOSA undertakes specific research on issues that may be contended or assist in 

determining how stakeholders should view a particular issue. The Panel’s output will include the preparation 

of a Priorities Report, which will be a critical input into the Negotiation Forum (parallel to the AusNet 

Customer Forum). 

 

SACOSS recommends that the AER consider the operation of the ESCOSA Consumer Experts Panel and 

whether a formal role for consumer advocacy organisations is warranted in New Reg. 

 

In addition to the above recommendation, SACOSS would like to seek clarity from the AER about the 

following: 

 Where is the evidence that consumer advocacy organisations were consulted during the preparation 

of the Directions and Approach papers, or after their release? 

 What will be the role for consumer advocates once the Customer Forum has ceased its role? 

 What does the AER see as the role for consumer advocates in regulatory determinations in a New 

Reg context? 
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Reference Committee 

SACOSS notes that since being invited to join the Reference Committee, there have been only two meetings. 

This is infrequent given the scope of the matter under consideration. SACOSS has viewed minutes from the 

June 2018 meeting which were issued one month after the meeting. SACOSS has not received minutes from 

the November 2018 meeting. SACOSS believes the issuing of timely minutes is important, given the pace of 

the trial. SACOSS has not received a Terms of Reference for the Reference Committee and is unclear about 

what our role is, as distinct from that of the Project Team. 

 

Evaluation Framework and Monitoring 

SACOSS notes the lack of engagement by members of the Reference Committee with CEPA on the 

development of the Framework. SACOSS understands that some consumer representatives gave feedback 

on the draft Framework, but there has been no formal response to this feedback. SACOSS also notes that 

there has been no engagement with farrierswier as they prepare their monitoring reports. SACOSS 

recommends that the AER undertake formal engagement on each key element of New Reg, including the 

Evaluation Framework and monitoring reports. 

 

SACOSS notes that there has been extensive discussion in the Reference Committee on what is the 

counterfactual against which New Reg is being assessed. SACOSS is not clear what the response from the 

Project Team has been to these discussions in the Reference Committee and can find no record of a formal 

response. Many Reference Committee members have queried how much the New Reg model is going to cost 

and whether it is better than other engagement being undertaken by network businesses during their 

regulatory determination processes. Reference Committee members are still keen to understand how the 

New Reg model compares against existing models. SACOSS recommends that an important part of the Trial 

is to consider how New Reg compares against existing models, including in cost terms, and strongly 

recommends that the Project Team provide the Reference Committee with a proposal of how this task will 

be undertaken. 

 

SACOSS believes that it is critical for the trial assessment to consider the role of consumer advocacy 

organisations. Important questions for evaluation of consumer representative experiences include: 

 Did these representatives understand their roles and responsibilities? 

 What did these representatives think of the process and content outcome? 

 Did these representatives have adequate funding to participate as they wanted to? 

 

SACOSS also believes that the assessment needs to consider the question of how the diversity of views 

amongst consumers was balanced by the Customer Forum. For example, the assessment might consider 

whether some consumers felt that the Customer Forum was inappropriately focussed on increasing 

individual customers’ reliability or if all consumers agreed with the Forum selection of three priority capex 

projects. Decisions made within the overall allocation of expenditure can sometimes be contested by 

different consumer perspectives, and the assessment needs to consider how well this balancing act by the 

Forum was completed. 

 

Reflections on Meeting with the Customer Forum and AusNet Services 

The main point of concern for SACOSS in discussions with the Customer Forum about their priorities was the 

Customer Forum focus on individual customer’s reliability. SACOSS has not had the time to delve further in 

to this issue, but was concerned at the meeting with AusNet Services in October that the Forum seemed to 
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be focussed on reliability issues at a very granular level. If SACOSS were a party engaged in the AusNet 

determination, SACOSS would seek to further explore the Customer Forum focus on reliability and seek to 

ensure that this did not lead to imprudent expenditure on reliability. SACOSS notes that the Customer Forum 

has no prior experience in electrical engineering or regulation and considers this may be a factor in 

explaining how they are focussing on reliability. 

 

During the October meeting, SACOSS also queried the ongoing role of the Consumer Challenge Panel. 

SACOSS considers that the CCP has a critical role to play in advising the AER, and that the Customer Forum 

does not replace the CCP. SACOSS was concerned at the October meeting that no indication was given to 

attendees of what the CCP role would be on the out of scope negotiation issues and during 2019. 

 

Reflections on the October Reference Group Meeting 

During the meeting, SACOSS queried whether participants in the AusNet trial were adequately familiar with 

the objectives of the trial. In a follow up email to the AER, the AER clarified that the actual objective is 

contained in the CEPA evaluation framework, and the AER Approach and Directions papers state the overall 

vision for the project. SACOSS believes that stakeholders need to be provided the objective with sufficient 

clarity. SACOSS does not believe that at this point, the objective is clearly and transparently provided to 

stakeholders in publicly available documents. 

 

The point about lack of clarity of the objective was apparent to SACOSS during the October Reference Group 

meeting. Some stakeholders had the understanding that the negotiation would consider dollar amounts for 

expenditure. However, on review of the objective, it is clear that the process is about revealed priorities and 

preferences which would lead one to consider that the negotiation will address the scope of expenditure 

and consider what the pertinent matters are for consideration by the business. This is a critical point of 

difference from a negotiation focussed on actual dollar amounts. 

 

SACOSS is also perplexed that the discussion about what the objective for New Reg should be has not been a 

matter for consultation. SACOSS believes that the objective is at the heart of the project and that 

consultation about it should have been undertaken in an open consultation process. SACOSS does not 

believe that the public engagement process undertaken by the project team is an adequate replacement for 

formal consultation. SACOSS recommends formal engagement on the objective for any future trials. 

 

We thank you in advance for consideration of our comments. If you have any questions relating to the 

submission, please contact Jo De Silva via jo@sacoss.org.au or 08 8305 4211.  

 

Yours sincerely,  

 

 
 

Ross Womersley  

Chief Executive Officer 

mailto:jo@sacoss.org.au

