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Request for submission

This document sets out the Australian Energy Regusa(AER) draft decision in
relation to the application by Meridian SeamGasitldenture and WestSide
Corporation Limited seeking exemptions from itgrfencing obligations under
ss. 139-141 of the National Gas Law.

The AER will publish this draft decision on its ve#le and interested parties are
invited to make written submissions on this draitidion to the AER by 25 June
2012.

Please forward submissions electronicallAERInquiry@aer.gov.au

Submissions should be copied to:

Chris Pattas

General Manager

Network Operations and Development Branch
Australian Energy Regulator

Email: chris.pattas@aer.gov.au

To allow for an informed and consultative procedlssubmissions will be considered
as public submissions and will be posted on the AERsite. If interested parties
wish to submit commercial-in-confidence materiathe ACCC, they should submit
both a public and a commercial-in-confidence versibtheir submission. The public
version of the submission should clearly identifg tommercial-in-confidence
material by replacing the confidential materialtwéin appropriate symbol or ‘[c-i-C] .
All non-confidential submissions will be placed thie AER website.

The ACCC/AER information policy: the collection, usalahsclosure of information
sets out the general policy of the ACCC and the ABRhe collection, use and
disclosure of information. A copy of the guidelicen be downloaded from the
ACCC websitehttp://www.accc.gov.au

Enquiries about the draft decision or about lodgingmissions should be directed to
the Network Operations and Development Branch 8h 9290 1436.
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Shortened forms

ACCC Australian Competition and Consumer
Commission

AER Australian Energy Regulator

Code National Third Party Access Code for
Natural Gas Pipeline Systems

DVP Dawson Valley Pipeline

MEPAU Mitsui E&P Australia Pty Ltd

NGL National Gas Law

NGR National Gas Rules

WestSide WestSide Corporation Limited

WestSide A WestSide CSG A Pty Ltd

WestSide D WestSide CSG D Pty Ltd



Overview

On 21 February 2012, WestSide, WestSide A, WestSided MEPAU (the
Applicants) submitted an application to the AER emsl 146(1) of the National Gas
Law (NGL) seeking exemptions from ring fencing ghliions under ss. 139-141 of
the NGL for the Dawson Valley Pipeline (DVP).

Prior to 1 July 2010, Anglo Coal (Dawson) Limitehglo Coal (Dawson
Management) Pty Ltd and Mitsui Moura Investment IRty (the 2007 Applicants)
were the service providers for the DVP. The 200pl&jants were granted waivers
from the ACCC for ring fencing obligations under 44.(b), (h) and (i) of the Code.
Due to an ownership change of the DVP in July 2@8i® Applicants are not covered
by the waivers granted in 2007.

The Applicants wish to keep the current businesksaaffing arrangements following
the acquisition of DVP and other assets from th@&728pplicants. In addition, the
Applicants also wish to keep the existing accow@ping arrangements. As a
consequence, the Applicants are seeking exemptormdl three ring fencing
requirements under ss. 139-141 of the NGL. Thesassent of the application for
exemption must be made according to the critetiagein r. 31 of the National Gas
Rule (NGR) and in accordance with the procedureswean r. 9 of the NGR.

The AER considers that the absence of current emgppctive third party users of the
DVP is significant in assessing whether exemptgiral be granted for the ring
fencing obligations under ss. 139 and 140 of th&.NIBis means that public benefit
in compliance with the ring fencing obligations tire form of enhancing competition
and reducing the barrier to entry in the upstreathdownstream markets, is likely to
be limited.

However, the AER considers that the ring fencinigaltion to keep separate
accounts for the regulated pipeline services uad&dl of the NGL serves a wider
purpose in facilitating an access arrangementwe\as well as preserving the
efficacy and integrity of the overall access areangnt regime. Accordingly, the
public benefit resulting from compliance with tloisligation is not insignificant even
in the absence of current and prospective thirtypesers.

In summary, the AER’s draft decision is that it:

=  does not exempt the Applicants from the ring feg@bligation under s. 139 of
the NGL with respect to carrying on a related beismn

= exempts the Applicants from the ring fencing oliiga under s. 140 of the NGL
with respect to the sharing of marketing staff

= does not exempt the Applicants from the ring feg@bligation under s. 141 of
NGL with respect of account keeping

Meridian SeamGas Joint Venture and WestSide Eaiidawson Valley Pipeline — Application for
exemption from the minimum ringfencing requireméntsosed by sections 139, 140 and 141 of
the law 21 February 2012 (Application).



1 Introduction

1.1 Background

The DVP is a covered gas transmission pipelinedtaats at the Dawson River
Central Gas Processing facility in the Meridianr8€as fields in central Queensland.
It is approximately 47 km long and interconnects @ueensland Gas Pipeline. It also
has a 3.7 km long off-take to the Queensland Nigr&tlant facility near Moura.

The DVP has a current capacity of 21TJ/8#yis operating significantly below its
capacity’

The DVP is subject to full regulation under the N@®thich includes being subject to
the AER'’s review of its proposed access arrangesn@ntull access arrangement
contains price and revenue terms and other nome-perens and conditions of access
for reference services provided by the pipelinaréhtly, an eight-year access
arrangement (5 September 2007 — 5 September 2irbplace for the DVP.

Being a covered pipeline, the DVP is also requicedomply with the minimum ring
fencing obligations set out in ss. 139-141 of ti& NThese obligations include
prohibition on service providers carrying on rethbeisinesses, prohibition on service
providers’ marketing staff taking part in relatagsinesses and maintaining separate
accounts for the regulated parts of the serviceigen's businesses.

The 2007 exemption

Prior to 1 July 2010, the 2007 Applicants weregbgrvice providers for the DVP. On
14 November 2006, the 2007 Applicants submittediegupons to the ACCC for
approval under provisions of tiNational Third Party Access Code for Natural Gas
Pipeline System&ode) to waive certain ring fencing obligationgelation to the
DVP.* The applications were made under s. 4.16 of thieCo

All 2007 Applicants requested waiver of the protidn from carrying on a related
business of producing, purchasing or selling nagyaa (s. 4.1(b) of the Code). Anglo
Coal (Dawson) Limited and Anglo Coal (Dawson Mammagat) Pty Ltd also
requested that the obligations dealing with theisgaof marketing staff between
associate companies (ss. 4.1(h) and (i)) be waived.

On 14 February 2007, the ACCC released a finalsttatistating that it would issue
notices under s. 15 of the Code to waive the otdigao comply with s. 4.1(b) for
each of the 2007 Applicantdt also decided to issue notices to waive thegatidn
to comply with ss. 4.1(h) and (i) for Anglo Coald@®son) Limited and Anglo Coal

Application, p. 4.

Application, p. 5.

Anglo Coal (Dawson) Limited, Anglo Coal (Dawsorafagement) Pty Ltd and Mitsui Moura
Investment Pty LtdApplication for waiver of the obligations in sect®4.1(b), (h) and (i) of the
National Third Party Access Code for Natural Gapéline Systemd4 November 2006 (2007
Application).

ACCC,Final decision: Applications to waive ring fencingligations by Anglo Coal (Dawson)
Limited, Anglo Coal (Dawson Management) Pty Ltd 8itbui Moura Investment Pty Ltd for the
Dawson Valley Pipelinel4 February 2007 (ACCGEjnal decision for DVPFebruary 2007).



(Dawson Management) Pty Ltd. The ACCC was satighatl the criteria specified in
ss. 4.15(a) and (b) of the Code had been met uhdanarket conditions in 2007.
Specifically, the ACCC found that the scale of eatrand potential third party usage
of the DVP was small and the potential public beémesulting from compliance
would be limited®

1.2  Application for exemption

On 1 July 2010, WestSide A, WestSide D and MEPAuaed the Meridian
SeamGas fields from the 2007 Applicants. WestSi@gméd WestSide D acquired the
51 per cent interest held by Anglo Coal (Dawsomyitéd and Anglo Coal (Dawson
Management) Pty Ltd and the 49 per cent interdstiineMitsui Moura Investment
Pty Ltd was assigned to MEPAU. WestSide A, WestBidsmd MEPAU are the
participants in the Meridian SeamGas Joint Venfdx§. The JV’s assets comprise
the DVP together with the ML Pipeline (previousltydwn as the Moura Pipeline), a
petroleum lease, gas rights in mining leases uaderdevelopment agreement, and
gas processing and compression infrastructure.

Currently, the JV patrticipants own the DVP and V8est is the operator of the DVP
as well as other JV assets. The JV patrticipants/destSide are all regarded as the
service providers of the DVP.

Given that the Applicants are not covered by theveragranted in 2007 and wish to
keep current arrangements in place, the Applicargseeking exemptions under

s. 146 of the NGL. Specifically, the Applicants aeeking exemptions from all three
ring fencing requirements under the following psiens of the NGL:

= section 139: prohibition on carrying on relatedibass

section 140: segregation of marketing staff

section 141: account keeping requirements.

See also ACC@raft decision:Applications to waive ring fencing obligations bygglo Coal
(Dawson) Limited, Anglo Coal (Dawson Managemeny)lRd and Mitsui Moura Investment Pty
Ltd for the Dawson Valley Pipelin20 December 2006 (ACCOraft decision for DVP
December 2006).

Application, p. 3.

® NGL,s.S8.



2 Legislative and rule requirements

2.1 Relevant legislative and rule requirements

2.1.1 Granting an exemption

The Code has been replaced by the NGL and NGRio&ebt6(1) of the NGL
enables a covered service pipeline provider toyaigpthe AER for exemptions from
ring fencing requirements in ss. 139-141 of the NGL

Section 139 of the NGL provides that:

On and after the compliance date, a covered pipskmvice provider must
not carry on a related business.

Rule 31(3) of the NGR outlines the criteria thatsinioe satisfied before an exemption
can be granted for the obligation under s. 13hefNGL.:

(3) An exemption is to be granted from secti@8 of theNGL (prohibition
on carrying on related business) if the AER isséigtil, on the application of a
service provider, that:

(@) either:

(i) the relevant pipeline is not a significauatrt of the pipeline
system for any participating jurisdiction; or

(i)  the service provider does not have a digaint interest in
the relevant pipeline and does not actively paréta in the
management or operation of the pipeline; and

(b) the cost of compliance with the relevarmfuieement for the
service provider and its associates would outw#igtpublic benefit
resulting from compliance; and

(c) the service provider has, by arrangemetit thie AER,
established internal controls within the servicevider's business that
substantially replicate, in the AER's opinion, #ffect that would be
achieved if the related business were divestedsparate entity and
dealings between the service provider and theyente subject to the
controls applicable to associate contracts.

Section 140 of the NGL provides that:

(1) On and after the compliance date, a covered pskmnvice provider
must ensure that none of its marketing staff afiears, employees,
consultants, independent contractors or agents ebsociate of the
covered pipeline service provider that takes paé felated business.

(2) On and after the compliance date, a covered pgskmvice provider
must ensure that none of its officers, employeessugltants, independent
contractors or agents are marketing staff of an@ate of the covered
pipeline service provider that takes part in atesldusiness.

Section 141 of the NGL provides that:



On and after the compliance date, a covered pipskmvice provider must
prepare, maintain and keep-

(a) separate accounts in respect of pipelindces provided by
means of every covered pipeline owned, operatetatrolled by the
covered pipeline service provider; and

(b) a consolidated set of accounts in respetiefvhole of the
business of the covered pipeline service provider.

Rule 31(4) of the NGR outlines the criteria thatsinioe satisfied before an exemption
can be granted for either s. 140 or s. 141 of tG&.N

(3) An exemption is to be granted from section 14thefXIGL (segregation
of marketing staff etc.) or section 141 (accouiitd)e AER is satisfied,
on the application of a service provider, thatehst of compliance with
the relevant requirement for the service providet ibs associates would
outweigh the public benefit resulting from comptan

The AER must deal with an application for exempiioaccordance with the
expedited consultative procedur8ub rule 9(2) of the NGR outlines the relevant
procedures in respect of this application:

(2) The decision maker must proceed as follows:

(&) the decision maker must, after such coasatt (if any) as the
decision maker considers appropriate (and anyicevisf the proposal
that results from that consultation), make a diaftision and

(b) the decision maker must give copies ofdtadt decision to the
parties to the administrative process in whichdbeision is to be
made; and

(c) the decision maker must publish, on its siteband in any other
way the decision maker considers appropriate, th decision
together with a notice:

(i) stating why the decision is required; and

(i)  giving reasonable details of the contextihich the draft
decision has been made, the issues involved amubtwble
effects of the decision; and

(iii) inviting written submissions and comments the draft
decision within 15 business days from the datéefrotice;

(d) the decision maker must, within 20 busirgesgs after the end of
the period allowed for making submissions and contmen the draft
decision, consider all submissions and commentsemaithin the time
allowed and make its final decision.

2.1.2 Repealing an exemption

Section 20 of Schedule 2 of the NGL provides fer dmendment and/or repeal of a
decision to grant an exemption and states that:

° NGR,r. 31(2).



If this Law authorises or requires the making ofrestrument, decision or
determination-

(@) the power includes power to amend or refheainstrument, decision
or determination; and

(b) the power to amend or repeal the instrunagtision or
determination is exercisable in the same way, abgkst to the same
conditions, as the power to make the instrumerdisa® or determination.

2.2 Consultative process and key dates

The AER received the application for exemption fribr@ minimum ring fencing
requirements from the Applicants on 21 February22@hd is required to consider
the application in accordance with the expeditatsatiative procedure under r. 9(2)
of the NGR*°

In accordance with this procedure, the AER condlatpublic consultation prior to
making the draft decisioft.No submissions were received.

Sub rule 9(2) does not specify the time period withhich the AER must make a
draft decision. However, once the AER has madeéraft decision, it must publish
that decision on the AER website along with a reositating why the decision is
required“? The notice must also invite written submissions e@mments on the draft
decision within 15 business days from the datéefriotice*®> The AER must then
make a final decision within a further 20 busindags after the end of the period
allowed for making submissiors.

10 NGR, r. 9(2)(a).

11 See the AER website dittp://www.aer.gov.au/content/index.phtml/item|dzp92
12 NGR, r. 9(2)(c).

13 NGR, r. 9(2)(c)(iii).

14 NGR, r. 9(2)(d).




3 Assessment of the related business
exemption

Section 139 of the NGL prohibits a pipeline senpecevider from carrying on the
related business of producing, purchasing andhgetfiatural gas or processable gas,
other than for operational or balancing purpdses.

An exemption from compliance with s. 139 would allthe Applicants to continue
engaging in the following conduct while providingeline services on the DVP:

® gas production in the Meridian SeamGas fields
* purchase of raw gas from Molopo Joint Ventfire

= sale of gas to AGL Sales (Queensland) Pty Limited.

The AER will grant an exemption if it is satisfidtht each of the three requirements
set out in r. 31(3) of the NGR is met. Each ofriaguirements is considered below.

3.1 Rule 31(3)(a)
The AER must be satisfied that either:

= the relevant pipeline is not a significant parttoed pipeline system for any
participating jurisdiction; or

= the service provider does not have a significat@rest in the relevant pipeline
and does not actively participate in the managemeaperation of the pipeline.

3.1.1 Submissions by the Applicants

The Applicants made submissions on the basis thigtWwestSide A, WestSide D and
MEPAU need an exemption for s. 139 of the NGL. Apglicants, however,
submitted that if WestSide is considered to be gadan the production, purchase or
sale of natural gas, the following arguments eguadiply’

At the request of the AER, the Applicants have gisavided further supporting
information in a confidential submissidh.

In arguing that the DVP is not a significant pdrtiee pipeline system, the Applicants
referred to the ACCC'’s final decision on the 20@plecation and submitted that the
circumstances under which the ACCC granted an ellemm 2007 have not
changed. In particular, the Applicants submitteat the DVP transports only a small

15
16
17
18

Section 137 of the NGL defines ‘related business’

Molopo Joint Venture comprises of Molopo (Queand) LLC ACN and Lowell Petroleum NL.
Application, p. 11.

WestSide Corporation Limite@onfidential submission to the AER: Application éaemptions
from ring fencing requirements for Dawson Vallepéting 23 April 2012, (WestSide,
Confidential submission, April 2012).



percentage of total gas consumption in Queensladdepresents 47km of a total
network of more than 2,700kMH.

The Applicants also drew attention to the fact thatDVP has no current or potential
third party users’

3.1.2 AER’s considerations

The AER considers that the phrase ‘carry on’ ugsesl iL39 of the NGL does not limit
the scope of prohibited activities to the ownersifip related business. The AER is
of the view that carrying on a business extend®taucting, managing and dealing
with the business. WestSide’s role as the opeddttire JV includes managing the JV
and operating the assets of the JV in respecteoDWP and other related
businesse&' The AER considers that these activities are withenmeaning of
carrying on a related business for the purpose 8% of the NGL. As a result,
WestSide also needs an exemption if it wishes mtilcoe all of its current activities.

In its assessment of r. 31(3)(a) of the NGR, th&Atas considered both the
arguments presented in the Application and suppgtiformation contained in the
confidential submission. The AER is of the viewtttiee DVP is not a significant part
of the gas pipeline system in Queensland. The A&iRecto this view taking into
account:

= the number of current and prospective users oD

= the volume of gas transported through the DVP mparison with total gas
production in Queensland

= the capacity of the DVP in comparison with totgdgline capacity in Queensland

Accordingly, the AER is satisfied that the requierhunder r. 31(3)(a) is met.

3.2 Rule 31(3)(b)

The AER must be satisfied that the cost of compkanith s. 139 of the NGL for the
service provider and its associates would outw#hglpublic benefit resulting from
compliance.

3.2.1 Submissions by the Applicants

Cost of compliance

The Applicants submitted that in order to complywa. 139 of the NGL, the
Applicants would be required to divest either théFDtransportation business or the
gas exploration and production business to a separdity”> Consequently,
significant costs would be incurred, including saation and advisory costs to
implement the separation, internal time and ressgjrand ongoing annual

19

Application, p. 11.
20 Application, p. 12.
2L Application, p. 3.
2 Application, p. 12.



administrative, governance and accounting costs.Aplicants estimated that the
fees payable to external advisers in undertakipgrsgion would be in excess of
$200,000°® The applicant did not provide estimates of otlsts.

The Applicants also submitted that if WestSideegarded as engaging in related
businesses, compliance with s. 139 of the NGL waisgd require another company
to be appointed to perform the functions of pipelaperatof’

Public benefit

The Applicants submitted that the AER should adbptsame assessment approach
as the ACCC did in the 2007 application. This iseoognise that the key public
benefit of compliance with s. 139 of the NGL is #ulitional comfort and assurance
(above that achieved through r. 137 of the NGR users and prospective users of a
pipeline that confidential information will not ippropriately flow between a gas
production business and a pipeline busirf@ss.

Rule 137 of the NGR imposes obligations on pipeteevice providers in respect of
confidential information provided by a user or grestive user. The Applicants
submitted that in addition to complying with r. 1&7confidentiality (Protocol) has
been established which outlines the manners intwihiey will act to ensure the
protection and appropriate use of users’ and priseusers’ confidential
information?” The Applicants consider that there is no publiedii¢ in having
‘additional comfort and security’ in respect of fidential information of users and
prospective user, in addition to the obligationd aanctions contained in r. 137 of the
NGR and the Protocol developed by the Applicantstie extent that there is, the
Applicants submitted that this benefit does notv@igh the costs associated with
complying with s. 139 of the NGt2 The Protocol was submitted to the AER along
with the confidential submission.

In addition, the Applicants considered that the A&Ruld take into account the
absence of current and prospective third partysuseithe DVP in making its
assessment.

3.2.2 AER’s considerations

Cost of compliance

The AER recognises that compliance with s. 13hefNGL would impose initial
cost of separation and ongoing compliance coshersérvice providers. The
Applicants identified various types of costs thatynbe incurred as a result of
compliance in the Application, and provided estiefat one type of cost (advisory
fees).

23
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Application, p. 13.

Application, p. 13.

The equivalent provisions under the Code werd .4¢f) and (g).
Application, p. 13.

Application, p. 13.

Application, pp. 13-14.

Application, p. 12.



The AER has not identified any issues in relatmthe estimated advisory fees of
$200,000 for the initial separation. Although ntiraates have been provided in
relation to other types of costs, the AER acknogésdthat the costs identified by the
Applicants would be incurred if compliance withl89 of the NGL is required. The
AER is of the view that the total cost of compliarveould be substantial.

Public benefit

There have been a number of changes in the apldipatvisions since the 2007
application. The obligations in relation to confidial information provided by a user
or prospective user, originally imposed by ss.f44drid (g) of the Code, are now set
out in r. 137 of the NGR. Despite some changesardimg, the AER considers that
the substance of the obligation has not changed.

The Applicants have submitted the Protocol whichtaims confidentiality guidelines
in respect of the treatment of users’ and prospectsers’ information. The AER has
considered the provisions set out in this docunieme. AER is satisfied that any
additional public benefit in ensuring the confidatity of users by compliance with
s. 139 of the NGL over and above that achievedbyProtocol, would be limited.

However, the AER considers that ensuring confiddityiof the information provided
by a user or prospective user is not the only puldinefit that may result from
compliance with s. 139 of the NGL. Ring fencingusgments in general are
designed to prevent a vertically integrated serpiowider from engaging in actions
that may reduce competition in the upstream or cios@am market. These actions
include denying potential upstream and downstreampetitors access to the
essential facility and charging upstream or dovaastr competitors a high price for
access to the essential facilffyThe prohibition on carrying on related businesti
upstream and downstream market is the most direahsby which these actions are
prevented. By forcing the service provider to \eally separate, it is denied access to
the upstream and downstream market altogetherefdrer the AER considers it is
appropriate to take into account the potentialotféé compliance on competition in
relevant upstream or downstream markets in asgeg®rpublic benefit issue under
r. 31(3)(b) of the NGR.

The AER considers that compliance with s. 139 efNiGL in this case is likely to
have little effect on competition in the market fosocessed gas. There is currently no
upstream stakeholder that is in direct competiuith the Applicants in supplying
processed gas to downstream retailers that willl tie@sportation service on the
DVP. Furthermore, the AER received no submissionighvindicate that any
stakeholder is likely to enter into competitioniwihe Applicants in the foreseeable
future.

Therefore, any public benefit resulting from coraptie with s. 139 would be
minimal. In reaching this conclusion, the AER agre&th the Applicants that the
absence of current or prospective third party o$éne pipeline service is relevant
and significant.

% Productivity CommissiorReview of the gas access regji2@04, p. 437.



The AER is satisfied that under the current circiamees it is likely that the costs of
compliance will outweigh any public benefit resadfifrom compliance. Therefore,
the AER considers that the requirement under 3)84) is met.

3.3 Rule 31(3)(c)

The AER must be satisfied that the service provies, by arrangement with the
AER, established internal controls within the seevprovider’s business that
substantially replicate, in the AER’s opinion, #féect that would be achieved if the
related business were divested to a separate antitylealings between the service
provider and the entity were subject to the costegiplicable to associate contratts.

The controls applicable to associate contractsetreut in ss. 147-148 of the NGL
and rr. 32—-33 of the NGR.

Sections 147-148 of the NGL prohibit the servicavpters from entering into or
giving effect to associate contracts that have-@mtipetitive purpose or effect, or are
inconsistent with the competitive parity rife.

Rule 32 of the NGR provides that a service providay apply to the AER for
approval of an associate contract. The AER mustosgpsuch a contract if it is
satisfied that, effectively, it does not breachlgs/—148 of the NGL. Even if the AER
is not so satisfied, it may still approve the caatrif it considers that the resulting
public benefit would outweigh any resulting puldietriment.

Under r. 33 of the NGR, a service provider is reggito notify the AER within 5
business days after entering or varying an assoca@itract.

3.3.1 Submissions by the Applicants

The Applicants noted that the regime in relatiom$sociate contracts under the Code
was more prescriptive than that under the NGL a@iRNUnder the Code, all
associate contracts were required to be submitteapiproval while the NGL and

NGR only require approval to be sought for asseatantracts which have a
particular purpose or may have a particular efté@he Applicants submitted that the
appro3rilch to be taken in assessing the applicatioexemption should remain the
same”’

The Applicants submitted that in granting the waine2007, the ACCC accepted that
the comparable provision (to r. 31(3)(c) of the NG@iRder the Code was satisfied by
an undertaking from the service providers that tlveuld submit for approval any
new or revised arrangements for transport of theceproviders’ gas on the DVP.
Relevantly, the Applicants noted that the Protqgrolvides that the Applicants will
submit to the AER for approval of any new contractangement or understanding

31 see s. 2 of the NGL for definitions of assoctte associate contract.

32 Sees. 148(2) of the NGL for a definition of twmpetitive parity rule.
% Application, p. 15.
3 Application, p. 15.
% Application, p. 15.
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for the use of the DVP where the contract, arraregegrar understanding would
require approval under ss. 147—148 of the N&L.

The Applicants also submitted that they have conuaémpreparation of a gas
transportation term sheet outlining the internehlagements under which the service
provider’s gas is transported, similar to the tehmet required by the ACCC in the
2007 applicatiori’ The AER has received a confidential indicativertsheet from

the applicants which sets out the heads of terrdcanditions for the transportation
of gas on the DVP between the production and ti@amaion arms of the Applicants.

3.3.2 AER’s consideration

To comply with s. 139 of the NGL, the service pd®i must divest the related
business to a separate legal entity. In the ebatthe other entity is an associate of
the service provider, any contract or arrangemetwéen the service provider and
the associate in respect of the transportation@eon the pipeline, are associate
contracts subject to controls under the NGL and NGR

The purpose of r. 31(3)(c) of the NGR is to enghet before the service provider is
allowed to carry on any related business withirows entity, the internal
arrangement between the production arm and tratajmor arm is subject to the same
controls as an associate contract in the case vithersgervice provider is structurally
separated.

The AER agrees with the Applicants in respect efdffect of the changes in the
legislative regime in respect of associate corgrdghder the NGL and NGR, a
service provider does not need to apply to the AktRpproval of every associate
contract that it intends to enter into or vary.g€ffvely, the service provider has
discretion in assessing whether an associate cbmtray give rise to issues under
ss. 147 or 148 of the NGL and requires the approVAER 3 However, the service
provider must promptly notify the AER if it entargo or varies an associate contract
under r. 33 of the NGR. This notification requirarhies important to encourage strict
adherence to ss. 147-148 of the NGL when the appprecess is no longer
mandatory. It also allows the AER to promptly idBnassociate contracts that may
have anti-competitive effects.

The AER has reviewed the Protocol, which requinesApplicants to seek the
approval of the AER for new contracts, arrangementsderstandings for the use of
the DVP and any variation to existing arrangemengcordance with the controls
applicable to associate contracts under ss. 147efld® NGL and r. 32 of the NGR.
The AER is satisfied that the Applicants are avedréheir obligations under rr. 32
and 33 of the NGR?

The AER has also reviewed the content of the irdiederm sheet, which sets out
the heads of terms and conditions for the tranafiort of gas on the DVP between
the production and transportation arms of the Aygpits. The AER is of the view that

36
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the indicative term sheet does not sufficientlyradd the requirements of r. 31(3)(c)
of the NGR. As submitted by the Applicants, thertaheet submitted in the 2007
application was to provide a baseline to enableAGEC to assess the nature or
effect of any variation to existing internal arrengents in the future. In this instance,
although the Applicants have discretion in assgssimether any changes to the
existing internal arrangements would require apgkdhe AER still needs a baseline
to assess the nature and effect of these chargrddghe Applicants decide that
approval is required. The AER considers that tha tgheet is required for the
assessment under r. 31(3)(c) regardless of whethekpplicants consider the term
sheet itself would require approval for the purposkess. 147-148 of the NGL.
Accordingly, the AER is prepared to grant the agpits an exemption from s. 139 of
the NGL if the applicants provide a final term shtbat is acceptable to the AER.

3.4  Conclusion on the related business exemption

The AER is satisfied that under the current macketditions, the Applicants have
met the criteria specified in rr. 31(3)(a) anddbjhe NGR. However, as noted above,
the AER considers that a final term sheet need® tsubmitted by the applicants in
order for the AER to complete its assessment und(3)(c) of the NGR. This term
sheet will need to be acceptable to the AER.
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4  Assessment of the marketing staff
exemption

Section 140(1) of the NGL requires a service previd ensure that its marketing
staff are not also officers, employees, consultanteependent contractors or agents
of an associate that takes part in a related bssirgection 140(2) of the NGL
requires a service provider to ensure that nonis offficers, employees, consultants,
independent contractors or agents are also magkstaif of an associate that takes
part in a related business.

An exemption from this ring fencing requirement Wballow the Applicants to
employ marketing staff that provide services t@asociate taking part in a related
business. It would also allow the marketing stéffuo associate that takes part in a
related business to provide services to the Applga

4.1 Assessment criteria

Sub rule 31(4) of the NGR requires the AER to geanexemption from the ring
fencing obligation under s. 140 of the NGL if thER is satisfied that the cost of
compliance for the Applicants would outweigh thdlibenefit resulting from
compliance.

4.2  Submissions by the Applicants

The Applicants submitted that the primary issusiag under s. 140 of the NGL is the
role of WestSide’s Commercial Manager (CM), who emakes all commercial
activities for the WestSide Group, including alhgeal activities for the JV. The
Applicants submitted that the CM may be regardeleasg marketing staff of the JV
participants. The Applicants also consider thaterpurpose of the application the
CM may also be regarded as marketing staff of Wesf$

The Applicants are seeking an exemption from tHggation under s. 140 of the NGL
to allow the CM:

® to be an officer or agent of WestSide A and We&t&idand

* to be marketing staff of WestSide A and WestSide D.

4.2.1 Cost of compliance

The Applicants submitted that to comply with s. b4@he NGL, an additional
resource would need to be hired to provide pipelraeketing services and respond to
access requests. This is likely to be an indepdrmerractor rather than a permanent
employee due to insufficient demand for the pipebervices?

The Applicants submitted that the cost of hiringradependent contractor would be
significant because of the need for a skilled amoledgeable person to be available

Application, p. 17.
Application, p. 18.
Application, p. 18.
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on short notice, the need to pay retainer, andirthe needed for the independent
contractor to become familiar with the DVP and agsed informatiorf® The
Applicants estimated set up costs of between $88:980,000 and annual retainer
costs of $48,006

4.2.2 Public benefit

The Applicants submitted that the analysis undertdky the ACCC in granting the
waiver in 2007 is still generally applicable. Thisnsists of considerations of
obligations relating to confidential informatiorgrbiers to entry, spare capacity,
demand and extent of competitith.

The Applicants submitted in particular that thetBecol has been adopted specifically
to ensure compliance with the confidentiality obtigns?*® The Applicants also noted
that there is currently no third party user of B¥P, unlike the situation in 2007. The
Applicants also noted that a potential third paiggr, Molopo Joint Venture, which
holds a sublease in the immediate vicinity of théPDand supplies raw gas to the JV,
has not indicated any intention to obtain pipepevices in its correspondence with
the Applicants”’

The Applicants concluded that there is no, or kajtidentifiable public benefit from
compliance with s. 140 of the NGL and the costsarhpliance would not be
outweighed by any public benefft.

4.3 AER’s considerations

The effect of s. 140 of the NGL is to prevent agfiipe service provider and an
associate that takes part in related business, $t@ring marketing staff. It provides
that marketing staff of the service provider carailsb provide services to an
associate of the service provider that takes paatrelated business. Likewise, a
person that provides services to the service pervidnnot also be a marketing staff
of the associate that takes part in a related basin

4.3.1 Relevant definitions

Associate

An associate for the purpose of s. 140 of the N&dlefined to have the same
meaning as under Division 2 of Part 1.2 of @wporations Act 200{Cth) (but
excluding specific parts of that legislatidt).
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Section 11 of th€orporations Ac2001states that an associate of a body corporate
includes a related body corporafeSection 50 of th€orporations AcR001sets out
when a body corporate is related to another bodyorate:

Where a body corporate is:
(a) a holding company of another body corporate; o
(b) a subsidiary of another body corporate; or
(c) a subsidiary of a holding company of anothmahbcorporate;

the first-mentioned body and the other body arateel to each other.

Since WestSide A and WestSide D are both whollyedhsubsidiaries of WestSide,
the three companies are related body corporatethanefore associates of each
other.

Section 15 of th€orporations Act 200provides that:
(1) The associate reference includes a reference t

(a) a person in concert with whom the primary pris acting, or
proposes to act; and

(b) a person who, under the regulations, is,Hergurposes of the
provision in which the associate reference ocamsassociate of the
primary person; and

(c) a person with whom the primary person is, roppses to become,
associated, whether formally or informally, in asther way;

in respect of the matter to which the associatereeice relates.

The AER considers that by being a participant eéd&, MEPAU may be a person

with whom the other Applicants are ‘acting in corceith for the purpose of s.

15(1) of theCorporations Act 2001Therefore, the following analysis proceeds on the
basis that MEPAU is an associate of each of therdidpplicants

Related business

As previously discussed, ‘related business’ mehadtisiness of producing,
purchasing or selling natural or processable dasrdhan for operational or
balancing purposes.WestSide A,WestSide D and MEPAU all take parigiated
businesses.

Similar to the discussion in section 3.1.2, the AdeiRsiders that the phrase ‘take
part’ encompasses more than just ownership andakatend to the activities of
WestSide in managing and operating the JV's gagymtamon business. Therefore, the
AER considers that WestSide also takes part imaseick business for the purpose of
S. 140 of the NGL.

%0 Corporations Acts. 11.

51 NGL, s. 137.
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M arketing staff

There are two components to the definition of miankestaff’< First, the person must
be an officer, employee, consultant, independentraotor or agent of the service
provider or an associate of the service provideco8d, the person must be directly
involved in the sale, marketing or advertising ipfghine services. Marketing staff
may also engage in other activities. However, ag@ers not marketing staff if the
role or function is to provide technical, adminggive, legal and accounting services
or the involvement in sales, marketing or advertjss only incidental to that
person’s role or function.

£52

The Applicants submitted that it is unclear whetiner CM is marketing staff of
WestSide because WestSide is the operator of tHe &\ does not itself provide
‘pipeline services®

The AER is of the view that the CM may be regardednarketing staff of WestSide
for two reasons:

= First, WestSide, being a person that operates YHe, 3 a service provider for the
DVP.>* Therefore, WestSide may provide pipeline servioeshe purposes of the
NGL and NGR.

= Second, the definition of marketing staff undet38 does not actually require the
company to which the person provides services tovaved in the provision of
pipeline services itself. It simply states that pleeson, in order to be regarded as
marketing staff, must be directly involved in thanketing and advertising of
pipeline services.

Due to the above considerations, the AER consitlatsthe assessment must proceed
on the basis that the CM is marketing staff for:

= WestSide

= WestSide A
= WestSide D
= MEPAU.

At the same time, the CM is also an employee oft8ide and an agent for WestSide
A,WestSide D and MEPAU in performing its commer@at marketing functions.

Considering the above circumstances, the AER cersithat under s. 140 of the
NGL that:

by being marketing staff for WestSide, the CM ishpbited from being an agent
for WestSide A, WestSide D and MEPAU

%2 NGL, s. 138.
Application, p. 17.
* NGL,s. 8.
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= by being marketing staff for WestSide A, the Ch\ishibited from being an
agent or employee for WestSide, WestSide D and MEPA

= by being marketing staff for WestSide D, the CNpiishibited from being an
agent or employee for WestSide, WestSide A and MEPA

= by being marketing staff for MEPAU, the CM is prbitéd form being an agent
or employee for WestSide, WestSide A and WestSide D

Therefore, all Applicants need to seek an exempifdhe ring fencing obligation
under s. 140 of the NGL if they want to keep theent staffing arrangements in
place.

The Applicants noted that a MEPAU employee was sgéed to WestSide, but did

not have a marketing role in either company. THE&RAonsiders that the secondment
of an employee of MEPAU to WestSide does not gise to any issues under the
current circumstances.

4.3.2 Cost of compliance

The Applicants submitted that to comply with s. b4@he NGL, an additional
resource, in the form of an independent contragtould need to be hired to provide
marketing service®.

The AER has not identified any issue with the usanoindependent contractor
instead of a permanent employee under the currarkenconditions.

The AER considers that in the current circumstanaeeast one independent
contractor needs to be hired to perform the margdtinctions. It is possible that
more than one contractor would be needed to comikys. 140 of the NGL,
depending on the business arrangements amongs¥ tharticipants. For the purpose
of this draft decision, the AER considers it suéfitt to assess the cost of hiring one
independent contractor as submitted in the Appbtoat

In order to assess the reasonableness of thestoat&es provided by the Applicants,
the AER has also considered the marketing expdosssast proposed by the 2007
Applicants in their submission to the draft deaisan the access arrangement for the
DVP.>®

The 2007 Applicants intended to engage an exteoradultant to undertake the
marketing functions and estimated that an amouf26f000 for the year
commencing 30 June 2007 would be incurred by agmuand efficient service
provider. The ACCC accepted this forecast in ialfidecision for the DVP access
arrangement’ The AER considers that the market conditions dlffect the volume
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of marketing activities to be undertaken have mainged significantly since 2007
such as to substantiate a significantly differegire for marketing expenses.

In their current application, the Applicants proposet-up costs of $30,000-$60,000
and ongoing costs of $48,000 per annum. These aostsgnificantly higher than the
forecast costs approved in 2007 and the AER doesamsider them to be a
reasonable estimate of the cost of complying wittd® of the NGL. However, the
AER does recognise the impact these compliance gastld have on the JV
participants

4.3.3 Public benefit

The AER agrees with the Applicants that the apgrdaken by the ACCC in
assessing public benefit under s.4.15(b) of theeGodtill applicable in the current
application. The AER has considered matters sutheasharing of confidential
information, barriers to entry, the extent of spaapacity on the DVP, the demand for
services and the extent of competition.

Sharing of confidential information

The Applicants submitted that the Protocol is sipadly developed to ensure
compliance with confidentiality obligatiori8 The AER has taken this Protocol into
account in assessing public benefit under r. 3d{4he NGR. The AER considers
that any public benefit resulting from complianciéws. 140 of the NGL in ensuring
the protection and proper treatment of confidemtifdrmation of users or prospective
users above that achieved by the Protocol, isdimhit

Barriers to entry

The AER considers that the absence of a currenpeogpective third party user of
the pipeline services on the DVP is relevant agdiicant. The AER recognises that
the lack of interest shown by upstream stakeholitleobtaining pipeline services on
the DVP is an indication that potential entry itite upstream market and competition
with the Applicants is unlikely to occur in the é&seeable future.

No submissions were received by interested pagipsessing concern over the
sharing of marketing staff by the Applicants. ThERAtherefore considers that the
lack of potential entry to be the result of thereleteristics of the DVP and the
surrounding gas fields, rather than the sharingadfketing staff by the Applicants.

Accordingly, the AER considers that there is liftléblic benefit, in the form of
reducing the barriers to entry, in requiring thepApants to comply with s. 140 of the
NGL.

Spare capacity on the DVP

The AER considers that due to insufficient demandfpeline services and the fact
that no formal requests for access have been fialdere are limited opportunities
for the Applicants to actively engage in marketaugvities, even though the DVP is
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currently operating significantly below its capgcit would therefore appear that
requiring the segregation of marketing staff wauddare limited public benefit.

Demand

Domestic and international demand for natural ga@ueensland has continued to
grow over the years, generating significant inoeaaggas production. However, the
ability of the DVP and the Applicants to benefibrn this is seriously limited by the
relatively small capacity of the DVP as well as linated production potential of the
surrounding fields. This means that the abilityhaf Applicants and potential
upstream competitors to influence prices in thedpskand gas market is minimal.
The AER considers it unlikely that the strong dethfor gas in Queensland would
encourage potential entry, and as a consequentgliemce with s. 140 of the NGL
would have little public benefit in facilitatingahentry.

Extent of competition

The Applicants have currently no upstream compstitioat supply gas to
downstream stakeholders and therefore do not retpainsportation services on the
DVP. As discussed previously, there is little pedof new entry into this market. In
light of the circumstances, the AER is of the vidgaat compliance with s. 141 of the
NGL has little effect in facilitating or developiragcompetitive upstream market.

No submissions were received from interested metpressing concern that the
sharing of marketing staff by the Applicants wohbldder competition in the
upstream or downstream markets.

Due to the above considerations, the AER consitikatsthere would be little or no
public benefit resulting from compliance with s0ldf the NGL.

4.4  Conclusion on the marketing staff exemption

In the light of the additional costs that complianeould impose on the Applicants,
the AER considers that any public benefit resultnogn compliance the minimum
ring fencing requirements, is likely to be outweadrby the cost of compliance.

Therefore, the AER is satisfied that the requirehugder r. 31(4) of the NGR has
been met.

The AER exempts under s. 146 of the NGL to the f&ppilts for the ring fencing
obligations under s. 140 of the NGL. The grantihgroexemption at this time will
not preclude the AER from reviewing the exemptiomarket conditions change
substantially at any time in the future.
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5  Assessment of the accounts exemption

Section 141 of the NGL requires the service pravalgipeline services to prepare,
maintain and keep:

(a) separate accounts in respect of pipeline ses\pecovided by means of every
covered pipeline owned, operated or controlledneydovered pipeline service
provider; and

(b) a consolidated set of accounts in respectefithole of the business of the
covered pipeline service provider.

An exemption from the obligation under s. 141 waoaildw the Applicants to keep
their existing accounting arrangements. Under mgsirrangements, Westside
maintains consolidated accounts for the Westsidemraudited to Australian
Standards. Westside A and Westside D maintain ésahrecords which simply
reflect direct costs and revenues of the compameédsot prepared to Australian
Standards.

All Applicants seek an exemption from the obligatinder s. 141(a). WestSide A
and WestSide D seek an exemption from the obligatitder s. 141(b).

5.1 Assessment criteria

Under r. 31(4) of the NGR, the ring fencing obligatunder s. 141 of the NGL can
be exempted if the AER is satisfied that the coésompliance for the Applicants
would outweigh the public benefit resulting frormgaliance.

5.2 Submissions by the Applicants

5.2.1 Section 141(a)

Cost of compliance

The Applicants submitted that the cost of sepagadiccounts in respect of pipeline
services, including the need to develop a manuiéihing the methodology for
keeping the accounts in respect of pipeline sesweauld be significant, particularly
in the context of the allowed operating costs arddast revenues of the D\/PThe
Applicants considered that additional cost wouldnaeirred by either hiring an
external consultant or training existing accounsteyff to specifically engage in the
job.°! The Applicants further submitted that it wouldriEeessary to pay a retainer to
ensure the continued availability of an experiencausultanf?

The Applicants provided estimates for the varicost€ associated with complying
with s. 141(a) of the NGL.:

= $30,000 for the accountant to prepare the manpgabfioned over the remaining
three years of the current access arrangemenierio
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= $24,000 per year for ongoing updates of the acspypneéparation of regulatory
accounts and supporting information;

These add up to a total average annual cost 00884lus internal costs.

Public benefit

The Applicants identified the public benefit thadwid result from compliance with
s. 141(a) as being the facilitation of access gearent reviews or arbitration of
access disputes by making the required informatiore readily availabl&® The
Applicants submitted that this potential public bf#nis of limited value in this case
due to

= the length of time until the next access arrangemeiew

= the extensive information gathering powers the AtaR on an access
arrangement review

= the absence of current or potential third partysise

5.2.2 Section 141(b)

The Applicants submitted that separate financiabants are not maintained for the
whole of the businesses of WestSide A and WestSids there is no regulatory or
business requirement for such accolhtalestSide A and WestSide D however do
maintain financial records which reflect direct tsoand revenues of the companies,
but these are not maintained in accordance wittirAlisn standards.

Cost of compliance

The Applicants estimated that the annual costsahtaining separate accounts for
the whole of the businesses of WestSide A and Vitkst3 are approximately
$68,000 including auditing and review costs forhbeampanie$§>

Public benefit

The Applicants submitted that the public benefihis same as identified for
compliance with s. 141(a) and that this public tierelimited.®®

5.3 AER'’s considerations

5.3.1 Cost of compliance

The AER considers the forecast regulatory costpgeed by the 2007 Applicants for
the DVP access arrangement to be a reasonablerbarich’ In its 2007 Access
Arrangement review, the 2007 Applicants estimatedrmount of $20,000 to recover
regulatory costs. This forecast was accepted bA@EC in its final decisiofi® The
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ACCC recognised that this was an average annualiaimeflecting higher initial
regulatory costs and lower ongoing cdStk.is also worth noting that this amount
included not only the costs associated with manimagi separate accounts for the DVP
and other expenses incurred in respect of regylagmorting requirements, but all
costs associated with complying with regulatoryigdiions under the NGL and NGR,
such as compliance reporting and tariff re$ts.

The AER considers that an amount of $20,000 plflationary adjustment is a
reasonable estimate for the cost of compliance svittd1(a), and that the estimated
average annual cost of $34,000 provided by the idgpls is a little overstated.

The AER considers that the financial record keepiragtices of WestSide A and
WestSide D are sufficient to comply with s. 141@®éction 141(b) does not require
the pipeline service provider to keep a consolidiatt of accounts that accord with
any specific accounting standard. The provisiorpgymequires ‘a consolidated set of
accounts’ incorporating both regulated and unragdlaegments of the company’s
business. In the absence of any financial or régulaeporting obligation on the part
of WestSide A and WestSide D, the AER would notinegthe two companies to
prepare their financial accounts to a particulaoaating standard.

5.3.2 Public benefit

While the AER agrees with the Applicants that theilitation of access arrangement
review by making the accounting information moradiéy available is a public
benefit that would result from compliance with 41a&f the NGL, the AER considers
that it is not the only benefit.

The AER is of the view that the requirements ureddrd1 of the NGL are
fundamental in supporting the proper functionind amerall objective of the access
arrangement regime under the NGL. Due to the rediam accounting information
provided by the service providers in monitoring @hiance and for regulatory
determination purposes, it is of crucial importatiza the accounting information
used is as transparent, consistent and verifiabjasible. Section 141 of the NGR is
the ring fencing requirement that directly addredbés concern. That section helps to
ensure that the revenue determined in an accessgament review accurately
reflects the actual costs of providing the pipebeevices.

The AER considers that requiring the service prerddo prepare, maintain and keep
accounts in accordance with s. 141 of NGL imprdhestransparency, consistency
and verifiability of the accounting information ewaally submitted to the AER for
the purpose of conducting access arrangement reViagre cost and revenue
information specific to the pipeline services iguiged for the purpose of an access
arrangement review, it will be much easier for ¢bevice providers to comply with
the information requirement if separate accounte lieeen kept over time. It will also
enable the AER to better examine the cost allondigtween the regulated segment
and the unregulated segment of the business.

% ACCC,Final decision: Access arrangemeAugust 2007, p. 16.
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The above public benefit stems from the fact thataccounting information is
maintained and kept consistently over a periodnoét The AER is of the view that
the length of time until the next access arrangémeanew, and the extensive
information gathering powers the AER has on an scaerangement review, do not
detract from this benefit.

The AER considers that the absence of current mmpial third party users of the
DVP in the foreseeable future does not mean tleabémefit of more transparent,
consistent and verifiable accounting informatianr,the purpose of access
arrangement review, disappears. For example, aththere is no third party user
who directly benefits from this in the form of deeence tariff that more accurately
reflects the cost of providing the pipeline seryite AER considers there is a wider
interest in ensuring the quality of the informatfmovided in access arrangement
reviews. It is to maintain the integrity and effigeof the access arrangement regime.
The AER considers this to be imperative as lonthagipeline is covered and subject
to an access arrangement approved by the AER.

The AER is willing to assess any alternative aresngnt with respect to account
keeping which substantially achieves this publiodfi without full compliance with

s. 141 of the NGL. However, in the absence of sarchlternative, the AER considers
the public benefit resulting from compliance is Stantial.

Overall, the AER is of the view that the cost ofrq@iance in relation to s. 141is the
cost of maintaining separate accounts in respettteopipeline services as required by
s. 141(a). This is because the AER considers tlest$iie A and Westside D may
currently be keeping a consolidated set of accanntsspect of their whole of
businesses as required by s. 141(b). The AER cerssitie reasonable estimate of the
cost of maintaining separate accounts in accordaitbes. 141(a) is below the
estimate provided by the Applicants. The AER coeisdhat the forecast regulatory
costs proposed by the 2007 Applicants in the DVPe&s Arrangement review
provide an appropriate benchmark for these costs.

The AER is not satisfied that the cost of complenath s. 141 of the NGL
outweighs the public benefit resulting from compta.

5.4  Conclusion on the accounts exemption
The AER is not satisfied that the requirement umdaf.(4) of the NGR is met.

The AER does not exempt the Applicants under s.af46e NGL from the ring
fencing obligation under s. 141 of the NGL.
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6 Draft decision
In accordance with s. 146(2) of the NGL, the AE&’aft decision is that it:

= exempts the Applicants from the ring fencing oltiiga under s. 140 of the NGL.
The AER is satisfied that the requirements und8i.(4) with respect to s. 140 of
the NGL have been met. The exemption will allow @i of WestSide to
continue carrying out marketing functions for therMdian JV.

= does not exempt the Applicants from the ring feg@bligations under ss. 139
and 141 of the NGL. The AER is not satisfied tat tequirements under
rr. 31(3)(c) and 31(4) have been met.

The Applicants are required to submit a completa teheet to the AER before the
AER makes a final decision on the application. Atierm sheet would enable the
AER to complete its assessment under r. 31(3)()eoNGR.

The AER has the power to revoke or vary an exemtany time if the AER is no
longer satisfied that the grounds for an exempdi@met or market conditions
change substantially at any time in the future.

6.1.1 Revocation of the 2007 waiver

The AER considers that the revocation of the 20@iXer is warranted and
appropriate, given the ownership changes to the BiPthe fact that a new
exemption will be in place to reflect the new cdiugis. Therefore, the AER’s draft
decision is that it revokes the waiver granted tgla Coal (Dawson) Limited, Anglo
Coal (Dawson Management) Pty Ltd and Mitsui Moumgestment Pty Ltd in the
ACCC'’s final decision on 14 February 2007.
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