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Abbreviations and glossary of terms

ACCC

Access Arrangement

Access Arrangement
Information

Bare Transfer

Code

Contract carriage pipeline

Commission
Covered Pipdine

Derogation

Duke
GJ
GPAL or Law

KPI
Law or GPAL

MDQ
NCC

p.a
PJ

Austraian Competition and Consumer Commission

Arrangement for third party access to a pipeline provided by
a pipeline owner/operator and submitted to the relevant
regulator for approval in accordance with the Code.

Information provided by a service provider to the relevant
regulator pursuant to section 2 of the Code.

When the terms of a contract with a service provider are not
altered as aresult of transfer or assignment of capacity
rights.

National Third Party Access Code for Natural Gas
Pipeline Systems

A system of managing third party access whereby:

= the service provider normally managesits ability to
provide services by requiring Users to use no more than
the quantity of service specified in a contract;

= usersnormally are required to enter into a contract that
specifies a quantity of service;

= changesfor use of aservice are normally based at |east
in part upon the quantity of service specified in a
contract; and

= auser normaly hasthe right to trade its right to obtain a
service to another User.

Audtralian Competition and Consumer Commission
Pipeline to which the provisions of the code apply

A legidative exemption from compliance with specified
obligations set out in the Code.

Duke Operations Australia Pty Ltd
GigaJoule

Both terms refer to Gas Pipelines Access (Queensland)
Law or Gas Pipelines Access Law

key performance indicator

Gas Pipelines Access (Queensland) Law or Gas Pipelines
Access Law

maximum daily quantity

Nationa Competition Council

per annum

PetaJoule (equal to 1 000 000 GJ)
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Prospective User

QGP
Queuing Policy

Reference Service

Reference Tariff

Reference Tariff Policy

Revisions Commencement Date

Revisions Submission Date

Service

Services Policy

Services Provider

TJ

A person who seeks or who is reasonably likely to seek to
enter into a contract for a service and includes a User who
seeks or may seek to enter into a contract for an additional
Service.

Queendand Gas Pipeline

A policy for determining the priority that a prospective user
has, as against any other Prospective User, to obtain access
to Spare Capacity.

A Service which is specified in an Access Arrangement and
in respect of which a Reference Tariff has been specified in
that Access Arrangement.

A tariff specified in the Access Arrangement as
corresponding to a Reference Service and which has the
operation that is described in sections 6.13 and 6.12 of the
Code.

A policy describing the principles that are to be used to
determine a Reference tariff.

The date upon which the next revisions to the Access
Arrangement are intended to commence.

The date upon which submissions to the revison of the
Access Arrangement are due

A Service provided by the means of a Covered Pipeline
including:

» haulage services (such as firm haulage, interruptible
haulage, spot haulage and backhaul);

= theright to inter connect with a Covered Pipeling;
= services ancillary to the provisions of such services,

but does not include the production, sale or purchasing of
Natural Gas.

A policy detailing the Service or Services to be offered.

The person who is the owner or operator of the whole or any
part of the pipeine or proposed pipdline.
Tergjoule (equal to 1000 GJ)
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Executive summary

I ntroduction

On 17 August 2000 Duke Augtraia Operations Pty Ltd applied to the Australian Competition
and Consumer Commission for gpprova of its proposed access arrangement for the
Wallumbilla to Rockhampton via Gladstone pipeine system. This pipdineis dso known as
the Queendand Gas Pipdine. The application was made under section 2.2 of the National
Third Party Access Code for Natural Gas Pipeline Systems (the Code).

The Commission has released its draft decison and invites submissions from the gpplicant and
interested parties by 11 May 2001 to assist it in reaching afina decision.

QGP supplies gas from severa sources. They include the Denison trough of the Surat Basin
near Westgrove; cod seam methane near Rolleston and Moura; and via Epic Energy’s
Bdlerato Walumbillapipeline. Inlet Sations are a Walumbilla, Westgrove, Rolleston and
Mourawith outlet sations at Larcom Creek, the Gladstone and Rockhampton City gates and
QAL in Gladstone.

Duke s access arrangement outlines the terms and conditions for third party accessto the
pipdine. The Commission has assessed the arrangement againgt the Code' s principles using
information provided by Duke and interested parties and its own research.

The draft decision at a glance

The Duke Queendand Gas Pipdine (QGP) is the subject of a Queendand Government
Derogation, which prevents the Commission from reviewing the Reference Tariffs and rdated
aress of the Access Arrangement until the Revisions Submisson Date (2016). Therefore, the
majority of the typically contentious aspects of an Access Arrangement are not open to
Commission congderation. In particular, this draft decison contains no assessment of
Reference Tariffs or Reference Tariff Policy.

Only one submission was made in response to the proposed Access Arrangement*. This
submission raised a number of concerns, but only one of these related to a non-derogated
aspect of the arrangement. This was a concern that Duke' s proposed capacity trading policy
appearsto leave it to the Service Provider’ s sole discretion as to what congtitutes ‘ reasonable
commercid and technica grounds for withholding consent to a capacity trade. An aggrieved
User, however, would be able to seek commercia arbitration and/or court action under
contract law if it believed Duke were withholding consent to a capacity trade on an
unreasonable basis.

1 The submission is from Santos —which is not a shipper on the Pipeline, but its gas comprises the
majority of gas transported.
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Santos suggested a set of objective criteriato clarify what ‘reasonable’ meant, which Duke
had some issues with. Duke agreed to consider an amendment to clarify what ‘reasonable
commercid or technica grounds might be. The Commission believes that the incluson of
some objective criteria to address this uncertainty is desirable and should reduce the
likelihood of disputes. However, the wording of this agpect of Duke s origind Trading Policy
is congstent with the Code and the Commission cannot require Duke to include such
additiond criteria

Duke strading policy aso redtricts  bare transfers of capacity to Users (where the original
user remains fully liable to Duke for the cgpacity). This has the effect of restricting usersto
only offering bare transfers to other existing users of the pipeline. Thisisinconsstent with the
Code, which requires atrading policy to permit bare transfersto ‘... any other persons.
Duke claim they did not intend to so redtrict bare transfers. The Commission requires an
amendment to rectify thisissue.

Duke's proposed queuing policy appearsto only apply to spare capacity, whereas the Code
requires a queuing policy to apply to spare and devel opable capacity. An amendment to this
end isrequired.

Duke' s extensons palicy isunclear as to how an applicable surcharge, if required, would be
gpproved. The wording of the extensons policy implies that the surcharge may be covered by
the Derogation. This was not Duke s intention. Duke intend to bring any such surcharge to the
ACCC for approval in accordance with sections 8.25 and 8.26 of the Code. An amendment
clarifying this processis required.

Duke' s revisons commencement date is fixed in the derogation. However, s3.17 of the code
dlowsreview of the non-tariff eements of the code if a specific mgor event occurs. The
Commission requires that Duke identify specific mgor events that will trigger such areview.

The remainder of Duke' s proposed Access Arrangement appears to be condstent with the
Code.

Proposed amendments

The Commission’s proposed amendments are as follows:

Proposed Amendment A3.1

In order for Duke' s proposed access arrangement to be approved, it must be amended to

ddete dl references to the operations manua and to incorporate those provisons currently

contained in the operations manua which are required to meet the code’s minimum
requirements for access arrangements.

Proposed amendment A3.2

In order for Duke' s access arrangement to be approved, Duke must amend clause 10.1(a) to
permit a User to effect a Bare Transfer to a User or Progpective User.

Proposed amendment A3.3
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In order for Duke' s access arrangement to be approved, the queuing policy must be amended
to specificaly apply to Developable Capacity, as defined in the code, as well as Spare

Capacity.
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Proposed Amendment A3.4

For Duke' s access arrangement to be approved, the Extensions Policy must be amended so
that should Duke dect to have a pipdine extensgon covered by this access arrangement, it will
submit any proposed Applicable Surcharge to the Commission for gpprova in accordance
with clause 12 of the access arrangement and sections 8.25 and 8.26 of the Code.

Proposed Amendment A3.5
For the access arrangement to be gpproved, the Commission requires Duke to include in the

Access Arrangement alist of specific mgor eventsthat will trigger areview of the non-tariff
elements of the access arrangement.
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1. Introduction

1.1 Invitation to make submissions

On 17 August 2000 the Australian Competition and Consumer Commission (Commission)
received an gpplication from Duke Operations Austrdia Pty Ltd (Duke) for gpprova of a

proposed access arrangement for its Wallumbilla to Gladstone via Rockhampton pipeline,

referred to as the Queendand Gas Pipeline (QGP).

The QGP supplies gas from severa sources, from older fidds which arein dedinein the
Denison Trough of the Surat Basin near Westgrove; some coa seam methane from near
Rolleston and Moura; and from south-west Queendand fidlds, via Duke s Bdlerato
Walumbillapipeine. Most of the gasis used in Gladstone and Rockhampton and at QAL in
Gladstone.

Duke Energy International Queendand Gas Pipeline Pty Ltd and Duke Queendand Pty Ltd
own the 627km QGP. Duke Audtrdia Pty Ltd operates the pipeline as the agent for the
owners and is the service provider for the purposes of the proposed access arrangement.

The Queendand Government commissioned the QGP in December 1989, with the extenson
to Rockhampton included in 1991. Pecific Gas Transmisson Audrdia Pty Ltd bought the
QGP in July 1996, and sold it to Duke Energy in 1998.

This application was submitted under section 2.2 of the National Third Party Access Code
for Natural Gas Pipeline Systems (the code). The derogation to the Gas Pipelines Access
(Queendand) Law (GPAL) relating to this access arrangement explicitly releases Duke from
the obligation to provide access arrangement information. The access arrangement describes
the terms and conditions upon which Duke proposes to make access to services provided by
the QGP avalable. The Commission has made a draft determination based on information
supplied by Duke, submissions from interested parties and its own anadlyss. The Commission
invites submissons in response to this draft decison.

Pursuant to section 2.13 of the Code, this draft decision states the amendments (or nature of
the amendments) that would have to be made to the proposed access arrangement in order
for the Commission to approve it. The draft decision identifies, for the benefit of the applicant
and third parties, the issues that need to be resolved before the Commission makes afina
decision whether to approve the access arrangement proposed by the applicant.

The Commisson will consider carefully responses by the applicant and third parties, and may
seek to follow up particular issues with the gpplicant and other interested parties during the
remaining public consultation period. Contact details for enquiries to the Commission are
given overledf.

Thisintroduction includes:
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= adescription of the current assessment process and of the stepsto final gpprova of an
access arrangement for QGP,

= adescription of the regulatory framework for the Queendand gas industry;

= anoutline of the access arrangement submitted for gpprovd;

= asummay of the criteriafor ng an access arrangement under the code; and
= the Commisson’s draft decison.

How to make submissions

Please forward submissions to the Commission by close of businesson 11 May 2001. To
ensure that the Commission, Duke and interested parties have an adequate opportunity to
condder the submissions only nomind extensons of time will be granted.

Pease forward submissions in eectronic and paper form to:

Filereference C2000/993

Ms Kanwadljit Kaur

Acting Genera Manager

Regulatory Affairs— Gas

Audtradian Competition and Consumer Commission
P OBox 1199

DICKSON ACT 2602

e-mall submissonsto: david.hatfield@accc.gov.au
Enquiries Mr David Hetfidd
Td: 026243 1266
Fax: 0262431205
ACCC webgite: http://www.accc.gov.aw/gas

Public submissonswill be emailed to the applicant, Duke, for response. Submissionswill be
avalladle on public register files maintained by the Code Registrar and the Commission. Once
al submissons are received, public submissons will be available on the Commisson’s web-
gte.

If you include informetion thet is of aconfidential or commer cially sensitive nature in your
submission, it should be clearly marked as such. Under the code (section 7.12), the regulator
(the Commission) must not disclose such information to any person nor to the Code Regidtrar.
However, information may be disclosed if the regulator is of the opinion that disclosure would
not be unduly harmful to the legitimate busnessinterests of the service provider, auser or a
prospective user. Therefore if you wish to clam confidentidity or commercid sengtivity,
please explain your reasons and identify the legitimate business interests that would be harmed
by public disclosure of the information.

12 Draft Decision — Wallumbilla to Gladstone via Rockhampton Access Arrangement



If you clam confidentidity for part of a submission, please provide separate hard copies and
eectronic versons of the submisson in ‘public’ and ‘ confidentia’ formats.

To name electronic documents a ussful convention to follow would be:
Public [or Confid] company name [year month date].
For example: ‘ Public Gasgen 010316.doc’.

To avoid potentid confusion over the date of eectronic versons of submissons and covering
letters, please avoid using ‘fidlds' that automatically update each time the document is opened.

1.2 Consultative process and relevant documents

The Code sets out a public consultation process that applies to the Commission as regulator.
The Commission is required to:

= inform interested parties that it has recelved the access arrangement from Duke;

m publishanocticein anationa daily paper which a least describes the covered pipeine to
which the access arrangement relates; states how copies of the document may be
obtained, and requests submissions by a date specified in the notice;

m  after consdering submissons received, issue a Draft Decision which ether proposesto
approve the access arrangement or not to approve the access arrangement and States the
amendments (or nature of the amendments) which have to be made to the access
arrangement in order for the Commission to gpprove it. Submissons will be sought again
following release of the Commisson’s draft decison;

m gfter consdering any additiona submissons, issue afind decision that either gpproves or
does not approve the access arrangement (or revised access arrangement) and states the
amendments (or nature of the amendments) which have to be made to the access
arrangement (or revised access arrangement) in order for the Commission to approveit;
and

m if the amendments are satisfactorily incorporated in a revised access arrangement, issue a
find gpprovd. If not, the Commission must draft and gpprove its own access
arrangement.

It isimportant to note that under s.58 of the Gas Pipelines Access (Queensland) Act 1998,
the Reference Tariffs and Reference Tariff Policy for these access arrangements have been
determined by the Queendand Minister and cannot currently be reviewed in this process. This
Isdiscussed in more detail below.

In September 2000 the Commission published an advertissment in the Audrdian Financid
Review to advise that it had received Duke s proposed access arrangement.

The advertisement invited submissions from interested parties in response to an 1ssues Paper
that it released at that time. Only one submission was recelved, from Santos. Santosisa
mgor supplier of gas into the pipeine through its Denison Trough and Surat production
facilities, and the SWQ Producers  deliveries through the Epic/Duke interconnect.

Santos' submission included the following concerns:
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the Duke pipdine is the mog active pipdine in Queendand with regards to trading. Whilst
in practice Duke s approach is to encourage trading Santos submits that its forma policy,
and specificdly the provison of additiona receipt and delivery points, requires further
development;

to allow a sarvice provider to withhold consent to the use of additiona receipt and
ddivery points based solely on its own determination of reasonable commercia grounds
may be inappropriate and creates a potentid conflict of interest. Santos has proposed
dternative wording of this section of the access arrangement;

whilst acknowledging that Duke s Reference Tariffs are determined by Queendand
legidation, Santos is concerned at the high cost of trangportation in the Duke pipeline. For
example, the combined reference tariffs for the Epic and Duke pipelines to transport
Cooper Basin gas to centrd Queendand are more than twice the reference tariff for the
Cooper Basin to Sydney pipeline and three times the Moomba to Addaide tariff;

given the capacity of the pipeline, the extent of revenue sharing proposed seems limited;
ad

the SQP producers have committed to regular price reviews. In these circumstances,
Santos submits that regular reviews of the reference tariff and non-tariff el ements of the
access arrangement are gppropriate. Santos submits that there should be atrigger for
review of the access arrangement when dternative forms of infrastructure devel opment
generate additiona pipeline and producer competition. For example, the completion of
the PNG gas pipeline should automatically trigger areview of the Duke Access Principles.

A number of these concerns relate to matters that have been derogated by the Queendand
Government, therefore the Commission does not have the jurisdiction to require amendments
to the access arrangement to address those concerns. However, the issues that Santos has
identified that are within the scope of the Commisson’s assessment are discussed in the
relevant sections below.

1.3 Regulatory framework

The main legidation regulating access to gas transmisson services in Queendand is outlined
below.

Gas Pipelines Access (Queensland) Act 1998

This Act isreferred to as the Gas Pipelines Access Law (GPAL). The GPAL governsthe
conduct of pipeline service providers and other interested parties in respect of accessissues
and regulatory, dispute resolution and administrative processes. In addition, the GPAL
amends the Petroleum Act 1923 (Queendand) and the Gas Act 1965 (Queendand) inan
attempt to creste a regulatory regime consistent with the Code.

Gas Pipelines Access (Queensland) Act 1998 — Derogations

The GPAL egtablishes anumber of derogations from the Code. In particular, section 58 of
the Act providesthat the Reference Tariffs for severd tranamission pipdines wereto be
gpproved and gazetted by the Queendand Minister for Mines and Energy rather than
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complying with the access pricing principles— and related regulatory process— in the code.
Asareault the Reference Tariffs are non-reviewable for an extended period of time.

The National Third Party Access Code for Natural Gas Pipeline Systems

Thisisreferred to as the code, and among other things requires transmission service providers
to submit access arrangements to the Commission for approva. Pipdinesthat were covered
by the code when it was implemented are obliged to lodge access arrangements. The QGP s
acovered pipdine.

Gas Pipelines Access (South Australia) Act 1997

In accordance with the Natura Gas Pipdines Access Agreement, South Australiawas the
leed legidator in implementing the nationa gas access legidation. The GPA (QId) Act applies
the South Audtrdian Act as alaw in Queendand. Changes to the code are effected by
amending the South Audtrdian legidation. These changes then flow automatically through to
the other jurisdictions’ legidation.

Regulatory institutions

The regulatory indtitutions with respongbility for administering the Queendand legislation with
respect to transmission pipelines are:

= the Nationd Competition Council — coverage advisory body;

= the Commonwedth Minister — coverage decision maker;

» the Commisson —relevant regulator and relevant arbitrator; 2

= the Audrdian Competition Tribuna — merits review body; and

» the Federd Court —judicia review body.

The Queendand Competition Authority? (QCA) isregulator and arbitrator in Queendand with
respect to distribution (reticulation) pipdines.

1.3.1 Certification of the Queendand Gas Access Regime

On 25 September 1998, the Queendand Premier applied to the National Competition
Council (NCC) to certify the ‘effectiveness of the Queendand Third Party Access Regime
for Naturd Gas Pipelines (the Queendand Regime). If asarviceis certified as effective, it
cannot be declared for access under Part I11A of the Trade Practices Act 1974.

National Competition Council Process

The Competition Principles Agreement lays down principles againgt which the NCC must
asess the effectiveness of an access regime. Following extendve consultation, the NCC
makes a recommendation as to whether the access regime should be certified as effective to
the rlevant Commonwedth Minister. The Commonwedlth Minister isthe decision maker.

2 The Commission is also regulator and arbitrator with respect to transmission pipelinesin the other

States and Territories with the exception of Western Australia.

3 Queensland Competition Authority Act 1997
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With respect to the Queendand Government’ s gpplication for certification of the Queendand
regime, the NCC made its recommendation to the Commonwedth Minister in February 2001
but has not reveded the content of that recommendation publicly. The Commisson
understands that the Commonwedlth Minigter is gill congidering the recommendetion.

If the Commonwedth Minigter does not certify the Queendand Regime as effective it would
not affect the Commisson’s consderation of the derogated pipelines access arrangements.
However, such adecison would expose those pipdinesto the possibility of declaration under
Part I11A of the Trade Practices Act 1974. Were this to occur, unsatisfied access seekers
may notify access disputes to the Commission for binding arbitration. In arbitrating such an
access dispute, the Commission would not be bound by the Reference Tariffs established by
the Queendand Minigter in the derogations. The Commission would operate under Part [11A
of the TPA rather than the Gas Code to determine a tariff in these circumstances.

1.4 Period of QGP access arrangement

As established in the derogation, the submission date for review of Duke' s access
arrangement is the earlier of 31 August 2016, or sx months before the date that Duke
reasonably expects the pipdine capacity to exceed its nomind configuration (as specified in
schedule 1 to the licence). The revisons commencement date is the earlier of the date when
the capacity of the pipelineis greater than the nomina capacity of the pipdine, or the date
when the regulator gpproves revisons to the access arrangement.

1.5 Criteriafor assessing an access arrangement

The Commission may only approve a proposed access arrangement if it is satisfied that it is
conggtent with the principles set out in sections 3.1 to 3.20 of the code. Those principles are
summarised below. The regulator cannot reject a proposed access arrangement on the basis
that the arrangement does not address a matter that section 3 of the code does not require it
to address. Otherwise, the Commission has broad discretion within the terms of the code to
assess an access arrangement.

An access arrangement must include a policy on the service or servicesto be offered, which
includes a description of the service(s) to be offered. The policy must include one or more
sarvices that are likely to be sought by a significant part of the market and any service(s) that,
in the Commission’s opinion, should be included in the policy. To the extent practicable and
reasonable, users and prospective users must be able to obtain those portions of the
sarvice(s) that they require, and the policy must alow for a separate tariff for an eement of a
sarviceif so requested.

An access arrangement must contain one or more reference tariffs. A reference tariff operates
as abenchmark for the negotiation of terms of supply of a particular service and provides
users with aright of access to the specific service at that tariff. In the event that an access
dispute goes to arbitration the reference tariff will apply.

An access arrangement must include the following eements:

» termsand conditions on which the service provider will supply each reference service;
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= adaement asto whether a contract carriage or market carriage capacity management
policy isgpplicable;

= atrading policy that enables a user to trade its right to obtain a service (on a contract
carriage pipeine) to another person;

» aqueuing policy to determine users prioritiesin obtaining accessto spare and
developable capacity on a pipdline;

»  an extensongexpansions policy to determine the trestment under the code of an extension
or expansion of apipeline;

= adate by which revisonsto the arrangement must be submitted; and
» adate by which the revisons are intended to commence.

In consdering whether an access arrangement complies with the code, the regulator must
(pursuant to section 2 of the code) take into account:

» thelegitimate business interests and investment of the service provider;

= firm and binding contractua obligations of the service provider or other persons (or both)
dready using the covered pipdine;

= the operationa and technica requirements necessary for the safe and reliable operation of
the covered pipdine;

= the economicaly efficient operation of the covered pipdine;

= the public interest, including the public interest in having competition in markets (whether
or not in Augrdia);

» theinterests of users and prospective users, and

= any other matters that the Commission considers are relevant.

1.6 Draft decision

The Commission proposes not to approve the access arrangement for the QGP Pipdine.

Pursuant to section 2.13, the proposed amendments that must be incorporated in arevised
access arrangement for it to be approved (under section 2.16) are set out in the relevant
sections of this draft decision and are brought together in the Executive Summary.

Chapter 2 describes the reference tariffs as determined by the Queendand Minister. Chapters
3 and 4 ==t out the Commisson’s analysis of:

» the non-tariff e ements of service, that is, the service provider’s proposed access palicies,
terms and conditions of service and arrangements for review of the access arrangement
(chapter 3); and

= information provision and performance indicators (chapter 4).

Chapter 5 re-gates the Commission’ s draft determination on the basis of the andlysis

preceding that chapter.

Draft Decision — Wallumbilla to Gladstone via Rockhampton Access Arrangement 17



2. Referencetariff elements

The reference tariffs for this pipeline have been derogated by the Queend and Government.
The reference tariffs as set out in the derogation are included as schedule five to the access
arrangement, and summarised in this chapter. As described earlier, these tariffs are not
subject to review by the Commission in its consideration of this access arrangement.

Firm forward haul service

The tariff for firm forward haul service (FFH) congsts of the Capacity Reservation Rate
multiplied by the user’'sMDQ, plus the Distance Reservation Rate multiplied by the Distance
Component multiplied by the user’s MDQ.

The Capacity Reservation Rate is $0.50 per GJ. This amount may be increased by not more
than $0.04 on the first day of July in 2001, 2006, 2011, 2016, 2021, 2026 and 2031.

The Digtance Reservation Rate is $0.000943 per GJ per kilometre. Thisrate will increase to
$0.000660 on and from the Expansion Date (see 3.6.3 for adescription of the Expansion
Date). The Distance Component is the distance between the relevant receipt and ddivery
points on the pipdine.

Backhaul service

The backhaul tariff is the Backhaul Rete of $0.40 per GJ multiplied by the user’'sMDQ. This
amount may be increased by not more than $0.03 on the first day of July in 2001, 2006,
2011, 2016, 2021, 2026 and 2031.

As available service
The as avallable tariff is 1.25 times the tariff for FFH.

The derogation dso provides for overrun and imbaance charges and a charge for new taxes,
duties or charges imposed by any government or other regulatory authority. Where Duke
congructs, operates and maintains capitd improvements that service a specific user or group
of users, clause 2.4 of the derogation provides for a User Specific Facility Charge to cover
the cogts incurred in providing the additiond service. Thisis described in greater detail at
3.6.3.
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3. Access policies, terms and conditions and review of
arrangement

In this chapter the mandatory non-tariff elements of the proposed access arrangement for the
QGP are assessed for compliance with the code. The code requirements are outlined for each
mandatory eement followed by a summary of the service provider’s proposa. Where
relevant these are followed by a summary of submissions received in respect of that eement
and any amendments that the Commission proposes be made for the access arrangement to
be approved. All amendments are replicated in the executive summary.

Section 3 of the code establishes the minimum content of an access arrangement, which
includes the following non-tariff mandatory dements.

= asavicespolicy that must contain at least one service that is likely to be sought by a
sgnificant part of the market;

= termsand conditions on which the service provider will supply each reference service

= acagpacity management policy to state whether the covered pipeline is a contract carriage
or market carriage pipdine;

» inthe case of acontract carriage pipeline, atrading policy which refersto the trading of
capecity;

= aqueuing policy which defines the priority that users and prospective users have to
negotiate capacity where there isinsufficient capacity on the pipdine

»  an extensonsg/expangons policy which determines whether an extension or expanson of a
covered pipdineisor is not to be treated as part of the covered pipdine for the purposes
of the code; and

= areview date by which revisons to the access arrangement must be submitted and a date
on which the revisons are intended to commence.

3.1 Servicespolicy

3.1.1 Coderequirements

Sections 3.1 and 3.2 of the code require an access arrangement to include a services palicy,
which must include a description of one or more services that the service provider will make
available to users and prospective users. The policy must describe any serviceslikely to be
sought by asignificant part of the market, and any that in the relevant regulator’ s opinion
should be included.

4 Pursuant to section 8.19, the part of the investment that is of a speculative natureistobeheldin a
speculative investment fund and may be added to the asset base at alater date when it meets the
section 8.16 criteria.
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When practicable and reasonable, a service provider should make available those dements of
asarvice required by users and prospective users and, if requested, apply a separate tariff to
each.

3.1.2 Duké€ s proposal
Duke' s proposed Services Policy comprises the following three reference services.

*  Frm Forward Haul Service—firm transportation of an amount equd to the find
nominated receipt quantity for that day from the receipt point to any delivery points on the
pipdine system. The priority number for this service is 1.0, the highest rank for a service,
This sarvice is subject to curtailment but not any other interruption;

= Backhaul Service— backhaul transportation in the opposite direction of the physica flow
of naturd gasthat is subject to curtallment or interruption when supplies of naturd gasto
an agreed Backhaul Service user are inadequate. The priority number for thisserviceis
2.0, the second highest rank for a service; and

= AsAvailable Service — as available trangportation is subject to interruption when capacity
Is required to provide Firm Forward Haul Service or pipeline capacity is curtailed. The
priority number for this servicesis 3.0, the third highest rank for a service.

Firm Forward Haul service
This haulage service can be summarised as follows:

» Dukerequiresthat at least 10 days prior to the start of each month users submit a monthly
nomination form detailing delivery location(s), MDQ and quantity of gas they wish to have
trangported. In addition, users are required to submit a weekly nomination form for
ddivery location(s). Duke will then confirm the nomination or curtail capacity as required.
Usars may request that nominations be dtered a any time: Duke will inform usersif thet is

possible.

= A contract for this sarvice isfor aminimum term of ten years. This minimum term isfixed
in the derogation at clause 2.1(11) and is not subject to review by the Commission in this
process. A contract can be extended by written notice to Duke one year prior to the date
specified in the terms sheet.® The new contract will contain the same provisons as the
exiging agreement.

Backhaul service

A contract for this service has no minimum term.

As Available service

A contract for As Available service has no minimum term. If the As Available Service has not
been used for three consecutive months, then Duke may give written notice to the user
requiring that the service be used within 14 days and if at the end of that period the service
has not been used, Duke may terminate the agreement.

®  The Terms Sheet specifies the commencement and end dates for transmission services, along with
the quantum of natural gasto be transmitted.
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Priority of service

The following priorities were set out in the proposed access arrangement and prevail when
thereisinaufficient gasto deliver dl nominated quantities. If there is not enough capacity to
transport of dl the gas nominated by dl the users, Duke will curtall the services of some users
according to the priority number of each service. The lower the priority number the higher the
priority. A negotiable service may have a priority number in between the priority number of
two reference services. Therefore, if curtallment of services were necessary they would be
reduced in the following order:

1. Negotiable sarvices, if gpplicable.
Priority number 4.0 services, overrun services, would be curtailed.
Negotiable services, if gpplicable.

A w0

Priority number 3.0 services, as available services, would be curtailed on the basis of the
sarvice charge per GJthat provides for the highest economic vaues.

Negotiable services, if gpplicable.
Priority number 2.0 services, backhaul services, would be curtailed.
Negotiable service if applicable.

© N o O

Priority number 1.0 services would be curtailed.

Duke has devised a process for choosing between users that have the same priority number
when the tota quantity of natura gas that users have nominated cannot be transported. In
relation to Firm Forward Haul Services, Duke will reduce proportionately the quantities of
gasin the ratio that the MDQ specified bears to the aggregate of the MDQ for the service.

3.1.3 Submissionsby interested parties

Santos submits that firm forward, backhaul and as available services encompass a significant
part of market requirements. Given that any ancillary service which is not gazetted under the

GPAL can be reviewed by the ACCC if referred for arbitration by either participant, Santos
considers Duke' s approach to be appropriate.

3.1.4 Commission’sconsderations
Firm Forward Haul service

The ten year minimum contract period for this service forms part of the derogation. The
Commission understands thet thisis aterm that has suited the market because it provides
security of supply for large indugtrid customers. In discussions with the Commission, Duke
indicated that it consders a proposa for FFH for less than ten years would be a different
sarvice to that currently proposed in the access arrangement. Duke has told the Commission
that it iswilling to enter into negotiations for shorter term contracts as required. If negotiation
were unsuccessful, the third party access seeker would have recourse to the dispute
resolution processes under Section 6 of the Code.

On this basi's, the Commission consders that the Firm Forward Haul service proposed by
Duke meets the requirements of section 3.2 of the code.
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Backhaul service

The Commission undergtands that thisis a service that is currently utilised on the pipeline, and
that the service is meeting the needs of the market. The Commission has not received any
submissions that request changes to the proposed backhaul service and consdersthat the
sarviceis consstent with section 3.2 of the code.

As Available service

Provisons for non-specified, excluded or negotiated services are acommon eement in recent
access arrangements and proposed access arrangements. Duke' s proposed As Available
sarvice is no different in that respect. It enables service providers to accommodate any specia
requirements of a user or potential user, a additiona cost to the user.

The Commisson consders that the As Available service proposed by Duke meetsthe
requirements of users and potential users under section 3.2 of the code.

3.2 Termsand conditions of service

3.2.1 Coderequirements

Section 3.6 of the code requires that an access arrangement include the terms and conditions
on which aservice provider will supply each reference service. These terms and conditions
must be reasonable according to the relevant regulator’ s assessment.

3.2.2 Duke sproposal

Apart from some terms and conditions specific to each reference service, Duke' sterms and
conditions are contained in Schedule 4 to the access arrangement. Other technical documents
associated with service provision are also included as schedules to the proposed access
arrangement, asfollows:

Schedulel  Firm Forward Haul Service Access Agreement and Terms
Sheset
Schedule2  Backhaul Service Access Agreement and Terms Sheet
Schedule3  AsAvallable Service Access Agreement and Terms Sheet
Schedule4  Duke' s Standard Terms and Conditions of Service
Schedule5  Reference Tariffs for the Duke Queendand Gas Pipdine:
Pipeline License Number 30 [the Derogetion|
The schedules to the access arrangement congtitute part of the access arrangement and
cannot be varied without the regulator’ s approval.

Derogations to the GPAL do not permit review of the access arrangement until 2016. Once
the Commission has approved this access arrangement the terms and conditions will be fixed
until 2016, unless Duke proposes revisons. Therefore, if interested parties perceive any
potentia problems with the proposed terms and conditions of service, including those
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contained in schedules 1-4, it isimportant that they take this opportunity to submit those
concerns to the Commission.

Clauses of Schedule 4 that were the subject of submissions by interested parties and other
clauses that the Commission consders must be reviewed are outlined below. Clauses that fdll
within specific code obligations for an access arrangement, e.g. trading policy, queuing and
extensions and expansions policy are dedlt with later in this chapter.

3.2.3 Operations manual

Clause 3.3 of Schedule 4 to the access arrangement (Duke' s standard terms and conditions
of sarvice) requires users of the pipeline to ‘ observe and carry into effect the ingtructions and
procedures in the Operations Manua asin force for the time being.’

Currently the Operations Manua can be amended at any time at Duke' s sole discretion.
Given that clause 3.3 of Schedule 4 gives the Operations Manua binding effect under the
access arrangement, the Commission was concerned that the clause would enable Duke to
meake changes to the access arrangement without the Commission’s consent, or dternaively
that any change to the Operations Manua would require Duke to apply for areview of the
entire access arrangement. The Commission raised these concerns with Duke and received
the following response in aletter of 22 March 2001

‘DEI [Duke] proposes to delete all references to the operations manual in the access arrangement

and to incorporate in the access arrangement those provisions of the operations manual which

are not already incorporated in the access arrangement but which are required to meet the code’s
minimum requirements for access arrangements.’

The Commission congders that this revison will achieve compliance with the code and
requires the amendment as proposed by Duke.

Proposed Amendment A4.1
In order for Duke' s proposed access arrangement to be approved, it must be amended to
delete dl references to the operations manual and to incorporate those provisons currently

contained in the operations manua which are required to meet the code' s minimum
requirements for access arrangements.

3.3 Capacity management policy

3.3.1 Coderequirements

Section 3.7 of the code requires that an access arrangement include a statement that the
covered pipelineis either a contract carriage pipdine or amarket carriage pipdine.
3.3.2 Dukée s proposal

Section 4.1 of the proposed access arrangement states that QGP is a contract carriage
pipdine.
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3.3.3 Commission’sconsderations

As the proposed access arrangement includes a statement that QGP is a contract carriage
pipeling, it satisfies the requirements of section 3.7 of the code.

3.4 Trading policy

3.4.1 Coderequirements

If apipdineisacontract carriage pipeline, the access arangement must include atrading
policy that explains the rights of a user to trade its right to obtain a service to another person.
The trading policy must, among other things, dlow a user to trandfer capacity:

= without the service provider’s consent, if the obligations and terms under the contract
between the user and the service provider remain unatered by the transfer; and

= with the service provider's consent, in any other case.

Consent may be withheld only on reasonable commercid or technical grounds and the trading
policy may specify conditions under which consent will be granted and any conditions
attached to that consent.

3.4.2 Duke s proposal

Section 12 of Duke' s proposed access arrangement permits users to trade capacity rightsin
two ways, either a‘bare transfer’ or an ‘ assigned capacity transfer’.

Baretransfer
A bare transfer enables a User to trade al or some of its capacity to another User. However:

» Theorigind User would remain respongble for the entire maximum daily quantity (MDQ).
The User’s obligations remain in full force with Duke for the duration of the transfer and
the User’ s origind agreement with Duke is not changed as a consequence of the
agreement. Duke requires prior notice of an intent to arrange a bare transfer.

» Tofacilitate bare trandfers Duke will permit Usersto post offersto buy or sdll traded
capacity on Duke' s website.

» Clause 10.1 of the access arrangement provides that a User may effect a bare transfer to
aUser who requires that capacity be provided between a different receipt and/or delivery
point to those of the first User. Duke mugt give its consent in writing.

» Clause 10.2 of the access arrangement provides that a User may propose to change the
ddivery and receipt points by providing Duke with at least 30 days written notice (or such
shorter period as Duke may consent to). Duke does not have to agree to a variation
under this clause more than once every three months.

Assigned capacity transfer

Assgned capacity transfer occurs when a user assgns some or dl of its cgpacity to a
Prospective User. This amends the access agreement between Duke and the User and
creates a new agreement between Duke and the assignee of the contracted capacity. Duke
requires that a User comply with anumber of principlesin assigning some or dl of its capacity:
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» aUsar must negotiate in good faith with a Progpective User who has been notified to
Duke;

= Duke must consent to the assgnment;

» aProspective User must agree to assume the rights and responsibilities of the User in
relaion to the assgned capacity;

= aProspective User would have to enter into an access arrangement for the assgned
capacity on a least the same terms and conditions as the origina User (although receipt
and ddlivery points may be varied under clause 10);

» aUsar may propose to change the delivery and receipt points by providing Duke with at
least 30 days written notice. Duke does not have to agree to change receipt and ddlivery
points more than once every three months;

= the Progpective User must comply with the credit worthiness criteria of Duke' s standard
terms and conditions; and

» aUser may assign part of its contracted capacity for apath, or itstotal contracted
capacity for part of a path.
Giving consent

Under clause 10.3 of the access arrangement Duke may withhold consent to an assigned
capacity transfer on reasonable technica or commercia grounds. Duke may make its consent
subject to conditions (which will be terms of the of the new access agreement and the
amended access agreement), so long as they are imposed for reasonable technica or
commercia reasons and are consstent with Duke' s standard terms and conditions of service.

It is areasonable commercia condition for Duke to ensure that its revenue after assgnment of
capacity isnot less than it was before the assgnment.

Changing the delivery or receipt points when trading or assigning capacity

Capacity can be traded or assigned to a user who requires that the capacity be provided
between a different receipt and/or ddlivery point to those of the first user. However, such
trades are not effective until Duke has granted consent in writing.

A proposal to vary receipt and ddivery points must be made in writing at least 30 daysin
advance (or such shorter period as Duke may agree). Duke does not have to agreeto a
variation under this clause more than once every three months.

Duke may withhold consent on reasonable technicd and commercid grounds including, but
not limited to:

= if the reduction in the amount of service provided to the origind ddlivery point will not
result in a corresponding increase in Duke s ability to provide the service to the dternative
ddivery point;

= arequirement that Duke receive the same revenue as it would have received prior to the
capacity trade.

Duke may aso impose conditions on its consent, based on reasonable technica and
commercid grounds.
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3.4.3 Submissionsfrom interested parties

Santos submitted that Duke' s trading policy needs further development with respect to the
provison of additiona receipt and ddivery points. Santos proposed the following mechanism
to provide an equitable basis for determining what are ‘ reasonable commercid or technica
grounds, rather than the judgement being at the sole discretion of the Service Provider:

The Service Provider shall provide accessto an additional receipt or delivery point without
consent being required where the shipper satisfies the following conditions:

0) The aggregate of the varied receipt or delivery point maximum daily quantities (MDQSs)
does not exceed the aggregate of the shipper’s receipt or delivery point MDQs prior to
theinclusion of the additional receipt or delivery point.

(i) Itistechnically feasible, within the constraints of the Service Provider’s contractual
obligationsto receive or deliver the varied MDQs at the specified receipt/delivery Points.

(iii) The shipper makes all appropriate arrangements with its customers as aresult of the
variation nominated.

(iv) The Service Provider will not, asaresult of such avariation, incur any additional capital
cost which it would not otherwise have incurred, or will be required to advance thetime at
which capital costs would otherwise have been required. In the event that a new receipt
or delivery point isrequired, an agreement by the requesting party to indemnify the
service provider for the additional costs (both capital and operating) will suffice to ensure
that the service provider will not incur any additional capital costs.

(V) Asaresult of the variation, and where the transportation distance is equal to or less than
previously provided under the shipper’s transportation contract, the shipper will pay the
same amount of revenue to the Service Provider. Where the transportation distance is
increased, the shipper will provide additional revenue in accordance with the Service
Provider’s Access Arrangement to satisfy the incremental transportation distance.

In circumstances where the shipper does not satisfy all of the above requirements, then consent
will be required by the Service Provider based on reasonable commercial and technical grounds.
The ACCC should adjudicate any situation where the user believes the Service Provider has
rejected its request on unreasonable grounds.

3.4.4 Commisson’sconsiderations
Provision of additional receipt and delivery points

The Commission discussed Santos' proposa with Duke. Duke understood the rationde
behind Santos' proposa, but was concerned that attempting to define ‘ reasonable
commercid or technica grounds may limit desrable flexibility in the future. Duke was o
concerned at the wording of Santos' proposa regarding the requirement to advance the time
a which capitd costs would otherwise have been required (Santos submission, p.3, point
(iv)). The Commission sought clarification of Santos intention in point (iv) of its proposdl.
Santos confirmed that it meant that the service provider not be required to advance capital
expenditure as aresult of avariation in receipt or ddivery points

‘The intention of 3(iv) of Santos' submission was to state that the service provider should not

have to accept a change in receipt/delivery pointsif it causes the service provider to incur

additional capital costs or accelerate capital expenditure. The user can however reimburse the

service providers any legitimate additional costsit incurs, associated with additional
receipt/delivery points.” (E-mail from Santos, 15 March 01)

The Commission agrees with Santos that, ‘ To alow the service provider to withhold consent
based solely on its own determination of reasonable commercid grounds may be
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ingppropriate, and creates a potentiad conflict of interest for the service provider’ (Santos
submission, p.2). The Commission believes, however, that the current arrangements do not
leave it to the sole discretion of the Service Provider.

A Trading Policy must enable prospective users to enter into trangportation contracts that
alow the user to transfer capacity in the circumstances set out in s 3.10 of the code. Where
the service provider’s consent is required, s 3.10 provides that the service provider may only
withhold consent on * reasonable commercid and technica grounds” Once the Service
Provider and the User enter into a trangportation contract that includes these terms, the User
will be able to enforce its rights under the contract if it believes that a service provider has
unreasonably withheld its consent (thisis discussed further below). The Commission sees
merit in Santos' proposa and believes that it has the potentia to reduce future disputes. In a
follow-up letter to its meeting with the Commission, Duke made the following points:

= the sarvice provider must be the final adjudicator as to whether it is technicdly feasible,
within the condraints of its contractual obligations, to receive or ddiver to the varied
receipt or delivery points,

» Duke maintains that under the proposed condition (iv) the service provider could be
required to incur capita expenditure without any guarantee of an additiond increasein
capacity;

» the proposed condition (V) appears to be contrary to the derogated indicative tariff

schedule of the access arrangement, which prevents the service provider from charging
anything above the maximum tariff for a particular service.

The Commission congdersthat it isin the interests of Duke and prospective and current users
to describe in some detail the proposed interpretation of ‘ reasonable commercia and
technical grounds.” Although the parties currently have the option of seeking commercid
arbitration or taking legd action, the Commission considers that costly disputes could be
avoided by setting out objective criteriain the access arrangement by which the service
provider will be bound when deciding whether to consent to a proposd to vary receipt and
ddivery points.

The Commisson welcomes Duke' s consideration of Santos' proposal and encourages further
communication with Santos and the Commission on thisissue, with aview to inserting some
criteriainto the access arrangement.

Arbitration under the code

The Commission is aso concerned that there is some misunderstanding of its powers under
the code to arbitrate disputes. Section 6.1 of the Code provides that:

If aProspective User and a Service Provider are unable to agree on one or more aspects of
access to a Service the Prospective User or Service Provider may notify the Relevant Regulator
inwriting that adispute exists. A Prospective User or Service Provider may not give anoticeto
the Relevant Regulator under this section unless an Access Arrangement has been accepted by
the Relevant Regulator (or the Relevant Regulator has drafted and approved its own Access
Arrangement) with respect to the Covered Pipeline concerned.

Part Four of the GPAL sets out procedures for the conduct of an arbitration that is notified
under the code. Section 6.1 is the only provision of the code that authorises parties to notify a
dispute to an arbitrator.
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Under section 6.1 of the code, only Prospective Users that have the power to notify a
dispute under the code. In the specific context of the proposals for arbitration put by Santos
and Duke, this means that a dispute could be only be notified where a Prospective User was
unable to obtain access to a pipeline on terms and conditions that include those terms and
conditions st out in the Trading Policy. A User of a pipdine under a contract will not be
able to notify a dispute under section 6 of the code where the dispute relates to an aleged
breach of that contract. Rather, the User would be able to seek remedies through the normal
avenues for breach of contract.

This highlights that it isimportant for users to ensure that their contracts for accessto services
contain dl of the necessary terms and conditions, including those provisons of the Access
Arrangement relating to their rightsto trade capacity. While the access arrangement sets out
the minimum terms and conditions upon which Progpective Users are entitled to access, it is
up to the User to ensure that the relevant provisions of the access arrangement are
incorporated into their contract and are therefore enforceable through the usud legd avenues.

Transfers of capacity

Though Duke requires prior notice of abare transfer of capacity no other details need be
supplied, in accordance with the code. Duke' s decision to enable buyers and sdllersto post
bids on Duke s website should facilitate the trade in capacity by providing a centrd point of
contact for market participants. In addition Duke has disclosed the criteria by which it will
assess ‘bare’ and ‘assigned’ trades; thisinitiative should ensure that users and prospective
users have a clear understanding of Duke s trading palicy.

However, the code requires that:

s. 39... a[Trading] palicy ... explansthe rights of a user to trade itsright to obtain
a service to another person...

The phrase ‘to another person’ does not differentiate between Users and Prospective Users.
In contrast, Duke' s proposed trading policy provides that Users may only trade with Users
for ‘bare trandfers . Duke' s proposed trading policy would impose a restriction upon aUser’s
ability to offer capacity trades and isincons stent with the code. This regtriction in the
proposed trading policy is not in the interests of Users or Progpective Users.

While Duke's policy with respect to assigned transfers of capacity appearsto smilarly restrict
such transfers only to prospective users, Duke' s definition of a Progpective User includes
Users seeking additional capacity.

The Commission raised its concerns with this clause in a meeting with Duke on

5 March 2001. In aletter dated 22 March 2001 Duke stated that it is prepared to alow bare

transfers to both users and prospective users, but only if the following condition were inserted

into clause 9.2 of the access arrangement and clause 12.2 of the genera terms and conditions:
The user paysto the service provider the reasonable additional coststo beincurred by it asa

result of the bare transfer. The service provider will notify the user of these costs within a
reasonabl e time of being notified of the bare transfer.

The Commission condders that the pass-through of costs as aresult of a bare transfer is not
alowed for under section 3.10 of the code. This is because under a bare transfer as defined in
the code there is no ateration of the terms of the origina contract between the service
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provider and the transferor, hence there should be no additional costs to the service provider.
The service provider may choose to communicate directly with the transferee with respect to
nominations etc., but this arrangement is undertaken at the election of the service provider.

If Duke wishes to communicate directly with atransferee and in doing so would incur
additional cogts, it may negotiate to do so with the transferee and may come to an agreement
about cogts. However, this agreement would be made independently of the generd terms and
conditions of the access arrangement. Under the terms of the access arrangement, Duke must
not require additional chargesto be paid to it by ether the transferor or the transferee for a
bare trandfer of capacity.

The Commission requires that Duke amend its access arrangement to alow bare transfers of
capacity to users, a no additiona cost to ether the transferor or the transferee.

Proposed amendment A3.2

In order for Duke's access arrangement to be approved, Duke must amend clause 10.1(a) to
permit a User to effect a Bare Transfer to a User or Prospective User at no additiona cost to
ether the transferor or the transferee.

3.5 Queuing policy

3.5.1 Coderequirements

Sections 3.12 to 3.15 set out the code’ s requirements for a queuing policy. An access
arrangement must include a queuing policy for determining the priority that a progpective user
has, as against any other prospective user, to obtain access to spare capacity and

devel opable capacity where the provison of the service sought by the prospective user may
impede the ability of the service provider to provide a service that is sought or which may be
sought by another prospective user.

A queuing policy must be set out in sufficient detail to enable users and prospective usersto
understand in advance how it will operate. It must also, to the extent reasonably possible,
accommodate the | egitimate business interests of the service provider, of users and
prospective users, and must generate economicaly efficient outcomes.

3.5.2 Dukesproposal
Section 11 of Duke' s access arrangement sets out its proposed queuing palicy.

Where there is insufficient capacity to satisfy a service request, Duke will form aqueue to
alocate capacity. Duke is not required to follow clauses 11.2 — 11.8 of its queuing policy if
capacity isreserved through arenewa or extension of the term of an access arrangement or if
Developable Capacity is reserved through an access arrangement.

As part of the queuing policy Duke will, from time to time, write to those on the queue
enquiring whether they wish to remain on it. Users must advise Duke within 14 daysif they
wish to retain their place in the queue.

Available Capacity will be offered, by written notice, regardless of whether it isinsufficient or
aurplus to the needs of the prospective user. In addition, available capacity will be offered
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even if the proposed commencement date differs from the date requested by the prospective
User.

A prospective user may offer to renegotiate Duke s origina terms and conditions. Duke must
be notified within 14 days of the prospective user’ sintent to either accept or regect the offer
of available capacity. If Duke receives no response, the prospective user’ s place in the queue
will belogt unless adispute is notified in accordance with the code. If adispute is notified, the
sarvice request will retain its priority in the queue until aresolution has been reached as
required by the code.

Duke assartsit is under no obligation to provide a service to a prospective user unless.
» it has Sgned the access arrangement for the service;

» it has made appropriate provison for the ddivery and receipt of naturd gas at the agreed
locations; and

» it meetsthe credit worthiness requirements of clause 21 of Duke' s sandard terms and
conditions of service.

Reallocation of released or surrendered capacity

Duke proposes that from time to time it may attempt to reorganise capacity on the QGP. As
part of the process.

» Duke would write to users requesting they assign any unused contracted capacity that
they no longer require;

= usersareto reply within 30 days nominating the quantum and receipt and delivery point of
any spare contracted capacity;

= upon receipt of users replies Duke will post information regarding available spare
contracted capacity on its webste and provide the users with contact details of thosein
the queue;

= Duke requires usersto negotiate in good faith for the allocation of spare contracted
capacity; and
= if Dukeis of the opinion that availadle capacity will become, or islikdy to become

available, that capacity will be offered by written notice to each prospective user in the
queuein the order of their place in the queue.

3.5.3 Commisson’s considerations

The Commission consders that there is good sense in an access arrangement providing for
relinquishment and redllocation of capacity. In a competitive transmission market any capecity
released or surrendered by a shipper will be available for resde by the service provider (if the
shipper itsdf does not dedl with it). Duke strading policy (discussed in section 3.4.2 of this
chapter) provides for the redlocation of capacity in cases where an existing user does not
requireit.

Duke' s proposed access arrangement is set out in sufficient detail to enable users and
prospective users to understand how the queuing policy will operate. The proposed queuing
policy provides sufficient information about the processes and time limits governing the policy.
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The queuing policy accommodates to a reasonable extent the legitimate busness interests of
QGP by ensuring the orderly alocation of capacity in a proscribed and transparent manner.

The requirement for third parties to negotiate in good faith accommodates the legitimate
businessinterests of users and prospective users, ensuring the timely resolution of contractua
negotiations. Further, users rights to capacity are protected by a requirement in the queuing
policy that pre-existing agreements for extending or renewing capacity not be overturned. The
interests of QGP, users and prospective users are accommodated by the use of Duke's
webgte to inform third parties about the availability and alocation of capacity.

However, Duke' s queuing policy only refers to available capacity and does not include a
process for alocating devel opable capacity as required by section 3.12 of the code.
Duke defines ‘available capacity’ in its access arrangement as.

Spare capacity or capacity that becomes available but that is not reserved through renewal, or
extension of the term of an access arrangement.

Duke defines * spare capacity’ by reference to the code, thet is.
(@) inrelationto aCovered Pipeline described in the access arrangement as a Contract Carriage
Pipeline:
@) the difference between the capacity and the Contracted Capacity plus:

@i the difference between the Contracted Capacity and the Contracted Capacity
which is being used.

Duke defines ‘ devel opable capacity’ in its access arrangement as.

The extra capacity that would be available if additions of plant were made to bring the pipeline to
full capacity in accordance with thelicence,

whereas ‘ devel opable capacity’ is defined in section 10(8) of the code as:

The difference between the capacity and the capacity which would be available if additions of
plant and/or pipeline were made, but does not include any extension of the geographic range of a
Covered Pipeline.

The GPAL derogation provides that the proposed access arrangement can only be reviewed
in 2016 or on the date 6 months before Duke reasonably expects capacity to exceed nomina
capacity (52 PJ p.a), unless Duke proposes revisons voluntarily. Because of thistime frame,
itiscrucid that the QGP provide a clearly defined process for dlocating developable capacity
amongst third parties.

Proposed amendment A3.3

In order for Duke' s access arrangement to be gpproved, the queuing policy must be amended
to specificaly apply to Developable Capacity, as defined in the code, as well as Spare

Capacity.
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3.6 Extensions and expansions policy

3.6.1 Coderequirements

The code requires an access arrangement to have an extensions/expansions policy (section
3.16). The palicy isto set out the method to be gpplied to determine whether any extension to
or expansion of the system’s capacity will be treated as part of the covered pipdine. A
sarvice provider is required to specify the impact on reference tariffs of treating an extension
or expansion as part of the covered pipeline? In addition, an extensions and expansons policy
must outline the conditions upon which the service provider will fund new facilities and

provide a description of those new facilities.

3.6.2 Duke sproposal
Extensions Policy

Extensons to the QGP (adding to the length of the pipeline) will not be covered by the code
or the access arrangement unless Duke writes to the Commission specifying thet they be
covered. Were this to happen, the reference tariffs for the various services would not change.
Instead, Duke may levy a surcharge on users of the extension.

Expansions Policy

The code and the access arrangement will cover expansions of the QGP. In making a
decisgon whether to expand the pipeine, Duke will consider the following issues:

= whether enough spare capacity exists to meet the demand by prospective usersfor firm
forward haul services,

= whether areorganisation of contracted capacity would satisfy demand; or

»  whether the expangon istechnicaly feasible and commercidly viable and would result in a
level of investment that is efficient and in accordance with good industry practice while
achieving the lowest sustainable cost of providing services.

The reference tariffs established by the GPAL derogationswill be charged for reference
sarvices as Duke expands the capacity of the Walumbillato Gladstone City Gate and
Gladstone gate to Rockhampton sections of the pipeline up to the configurations specified in
Schedule 1 of the Licence.

User Specific Facility Charges

Duke will not pay for capita improvements at arecept point unlessit is satisfied that the
improvement is commercidly viable having regard to the quantities of naturd gas a the receipt
point, and there is acommitment to trangport commercidly viable quantities of natural gas.
Duke will not make capitd improvements at addivery point unlessit is stisfied there is
aufficient long-term demand for naturd gas a tha ddivery point.

®  For example, reference tariffs may remain unchanged, but a surcharge may be levied on incremental

users.
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Where Duke decides not to make a capita contribution it is entitled to levy auser specific
facility charge from auser. The user specific facility charge recovers the costs of congtructing,
operaing and maintaining capital improvements that a prudent service provider, acting
efficiently in accordance with industry practice and aming to achieve the lowest sustainable
cost, would incur. Duke may recover cogtsif it determines that to deliver or receive
contracted gas under a user’ s access agreement it is necessary to:

= change capacity a an exigting receipt or ddivery point;
» add an additiona receipt or delivery point; or
» ingdl additiond metering equipment.

In accordance with sections 8.23 and 8.24 of the code, Duke may agree with auser to levy a
charge that exceeds the charge that would apply under areference tariff for areference
sarvice in any circumstance. This may include, among other codts, the excess paid in respect
of the funding of anew facility or expangon required for the provison of the service under an
access arrangement.

3.6.3 Commission’sconsderations
Extensions and Reference Tariffs

Clause twelve of Duke' s access arrangement outlines the effect on reference tariffs of an
extension of the pipeline. Duke may write to the Commission proposing to include an
extenson as part of the pipeine for the purposes of the access arrangement. In this case, the
reference tariffs for the existing services will not change. However, users of the extenson to
the pipeline would be required to pay an Applicable Surcharge.

The applicable surcharge is defined as a user specific facility charge, which is defined in
section 2.4 of the Reference Tariffs Schedule [the derogation]. The Commission consders
that the derogation was not intended to cover geographica extensions to the pipeline, but that
the current wording of Duke' s extensons policy may have the effect of redtricting the
Commission’s assessment of any gpplicable surcharge for an extension of the pipdine by
referencing section 2.4 of the derogation.

Following a discussion with the Commission, Duke hasindicated that were it to eect not to
apply for coverage of the extension, it would submit a proposed applicable surcharge to the
Commission for approva in compliance with sections 8.25 and 8.26:
A decision to levy an applicable surcharge will only be made following an NPV analysis of
revenue and costs. If the capital and operating costs of the extension plus a surcharge exceed

the proposed revenue, then an applicable surcharge will be levied. The amount of the surcharge
will be such asto ensure that the NPV's of the costs and surcharge equal the NPV of the revenue.

This should meet the requirements of sections 8.25 and 8.26 of the Code.

After having reviewed the access arrangement, we also propose to amend the definition of
Applicable Surcharge to mean a charge that is cal culated in accordance with clause 12 of the
Access Arrangement and that the Service Provider is authorised to charge under section 8.25 of
the Code. (letter from Duke, 22 March 01)

The Commission consgdersthis proposd is congstent with the code and requires an
amendment to define * applicable surcharge’ as a charge that is calculated in accordance with
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clause 12 of the access arrangement and that the Service Provider is authorised to charge
under section 8.25 of the Code.

Proposed Amendment A3.4

For Duke' s access arrangement to be approved, the Extensions Policy must be amended so
that should Duke elect to have a pipdine extension covered by this access arrangement, it will
submit any proposed Applicable Surcharge to the Commission for approval in accordance
with clause 12 of the access arrangement and sections 8.25 and 8.26 of the Code.

Expansions and Reference Tariffs

Duke' s access arrangement provides that reference tariffs will continue for reference services
for expansions dong Walumbilla to Gladstone City Gate and the Gladstone City Gate to
Rockhampton branches of the QGP. Thisis consstent with the code. The derogations
provided by the GPAL prohibit the Commisson ng reference tariffs and the reference
tariff policy.

The distance reservation rate is $0.000943 per GJ per kilometre. Clause 2.1(3) of Schedule
5 to the access arrangement provides for areduction in the distance reservation rate to
$0.00066 per GJ per kilometre, on and from the expansion date. The expanson date is
defined in Clause 1 of Schedule 5 as the date upon which the service provider commences
trangportation under an agreement for more than 25 PJ per annum.

The capacity reservation rate is $0.50 per GJ. Clause 2.5(1) of Schedule 5 dlows for annua
escalation of thisrate by not more than $0.04 on 1 July 2001, 2006, 2011, 2015, 2021,
2026 and 2031.

3.7 Review and expiry of the access arrangement

3.7.1 Coderequirements

Section 3.17 of the code requires an access arrangement to include a date upon which the
service provider must submit to the regulator arevised access arrangement (revisions
submission date) and a date upon which the revisons are intended to commence (revisons
commencement date).

In deciding whether these two dates are gppropriate, the regulator must have regard to the
objectives contained in section 8.1 of the code. Having done so, the regulator may require an
amendment to the proposed access arrangement to include earlier or later dates. The
regulator may aso require that specific mgor events be defined as atrigger that would oblige
the service provider to submit revisons before the revisons submission date (section 3.17(ii)).

An access arrangement period may be of any duration. However, if the period is greater than
five years the regulator must consder whether mechanisms should be included to address the
potential risk that forecasts, on which terms of the proposed access arrangement are based,
subsequently prove to be incorrect (section 3.18 of the code). The code provides examples
of such mechanisms for guidance. Thus aregulator could consider triggers for early
submission of revisons based on:
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= divergence of the service provider’ s profitability or the vaue of servicesreserved in
contracts from a specified range; or

» changesto the type or mix of services provided.

The regulator could require a service provider to return to users some or al revenue or profits
In excess of a certain amount.

Findly, the revisons commencement date is not afixed date. The date is subject to variation
a the time the regulator gpproves the revisions pursuant to section 2.48 of the code. This
section satesin part:
Subject to the Gas Pipelines Access Law, revisions to an access arrangement comeinto effect on
the date specified by the Relevant Regulator in its decision to approve the revisions (which date

must not be earlier than either adate 14 days after the day the decision was made or ... the
Revisions Commencement Date).

3.7.2 Duke sproposal

In its access arrangement Duke stated that the revisions submission date has been determined
in the derogated Tariff Arrangement. It isdefined as.

» 31 August 2016; or

» the date being sx months before the date when Duke reasonably expects the capacity of
the pipeline will be greeter that the nomina capacity of the pipeine.

The Revisons Commencement Date means the date by which the revisions are deemed to
commence once gpproved by the Commission, being:

» inreation to revison submitted on 31 August 2016 — the date on which the Commission
approvesthe revisons, or

» inreaion to revisons under subparagraph (b) the definition of the revisons submisson
date — the date when the capacity of the pipdineis greater than the nomina capacity of
the pipdine when the configuration is as specified in the Schedule to the Licence.

3.7.3 Submissionsby interested parties

Santos submitted that, given that the South West Queendand Producers have committed to
regular price reviews (in some cases for periods shorter than five years) under a number of
gas sdes contracts, it is appropriate that regular reviews are undertaken of both the reference
tariff and non-tariff elements of the access arrangemen.

Santos further submitted that it would be ingppropriate that regulation assisted anon review of
the reference tariff when aternate forms of infrastructure development resulted in additiona
pipeline and producer competition. For example, the completion of the PNG gas pipdine or
other mgjor market development should automaticaly trigger areview of the Duke access
arrangement.

3.7.4 Commisson’sconsiderations

The Commission hasreceived lega advice that the effect of s58(4) of the GPAL isthat the
Revisons Submission Date and the Revisons Commencement Date for the access
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arrangement are the dates contained in the tariff arrangement approved by the Queendand
Minigter. This means that the Commission is unable to review these dates under the code.

Section 3.18 provides for review of the access arrangement if the forecasts on which terms of
the proposed access arrangement are based, subsequently prove to be incorrect. However,
the Commission has received legd advice that snce the ACCC' s approva will not be based
on any forecasts, s3.18 does not apply.

However, section 2.28 of the code makes provisions for revisonsto be lodged in other
circumgtances. Therefore, if the access arrangement makes provision for submissonsto be
submitted in relation to non-tariff matters a an earlier date, s2.28 requires those revisons to
be submitted. Section 3.17(ii) contains such a provision, whereby the Commission can require
asarvice provider to specify in the access arrangement events that will trigger areview of the
non-tariff eements, prior to the Revison Submisson Date.

The Commission bdlievesit is gopropriate to make provison for early review of the non-tariff
elements should their be amateria change in circumstances because of the uncertainty
associated with the extended regulatory period. If the current non-tariff eements are operating
effectively when amajor event triggers areview, Duke may re-submit its current access
arrangement to the Commisson. However, the Commission wishes to reserve this option to
review in the event of atrigger event occurring, in case modifications to the arrangement are
necessary.

The Commission requires Duke to include in the access arrangement alist of specific major
eventsthat it consders should trigger arevison of the non-tariff eements. The Commission
proposes that this list include the interconnection of another pipeline with the QGP, and the
introduction of a sgnificant new gas supply source to one of the QGP' s markets.

Proposed Amendment A3.5

For the access arrangement to be approved, the Commission requires Duke to include in the
arrangement alist of specific mgor eventsthat will trigger areview of the non-tariff eements
of the access arrangement.

3.8 Miscellaneous changes

In ameeting with Duke on 5 March 2001, the Commission queried a number of provisonsin
the proposed access arrangement. In response, Duke proposed to make a number of
changes to the proposed access arrangement. The Commission supports these changes,
which are outlined below.

3.8.1 Proposed amendments
Confidentiality: clause 32.2 of Schedule 4 to the access arrangement

Duke proposes to amend clause 32.2 of Schedule 4 by inserting the words * subject to section
4.1(g) of the code a the beginning of the clause. Thisisto clarify that the confidentidity
provisions extend to Duke' s servants, consultants, independent contractors and agents.
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Changing schedules: clause 6.3 of Schedule 4 to the access arrangement

According to Duke, clause 6.3 of Schedule 4 isinserted to dedl with Stuations where the
parties wish to agree to alate change in scheduling and it is not necessary to issue an
operationa flow order (OFO) pursuant to clause 10. It isincluded because a user is not
bound by any nominations over and above its MDQ.

To avoid any potential concerns that this clause operates to reinforce the OFO provisions,
Duke will amend it so schedules can only be changed if the parties agreeto it.

I nterest on overdue amounts: clause 22.4 of Schedule 4 to the access arrangement

The Commission queried the purpose of paragraph 3 of this clause, which reads:

Duke can charge interest back to the day the original amount became due and payable, even if there
isacourt judgement against you for what you owe under this agreement.

Duke proposes to delete this paragraph.
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4. Information provision and performance indicators

4.1 Information provision
4.1.1 Coderequirements

In conjunction with its proposed access arrangement, a service provider is required to submit
access arrangement information in accordance with the criteria established in Attachment A of
the Code. The service provider’ s access arrangement information must contain information
that, in the opinion of the relevant regulator, is sufficient to enable users and prospective users
to:

= understand the derivation of the elementsin the proposed access arrangement described
in sections 3.1 to 3.20 of the code; and

= form an opinion as to the compliance of the access arrangement with the provisions of the
code (section 2.6).

However, the Queendand government (viathe derogation) has exempted Duke from the
requirement to provide access arrangement information thet is related to tariffs. Therefore, the
derogation exempts Duke from the requirement to provide information relating to categories
oneto four of the access arrangement information (as set out in Attachment A to the code),
and some eements of the information required for categories five and Six.

4.1.2 Duke sProposal

Category 5 — capacity and volume assumptions

Duke has provided some information that alows interested parties to form an opinion asto
the compliance of the access arrangement with the code in its proposed access arrangement.
Other information is available on Duke swebsite at http://www.duke-
energy.com.au/locations/gld pipeine/lhome.asp.

Category 6 — key performance indicators

Category 6 of Attachment A to the code requires the disclosure of key performance
indicators (KPIs). The KPIs given as examplesinclude:

» industry KPIsused by the service provider to justify ‘reasonably incurred’ costs, and
» the service provider’s KPIsfor each pricing zone, service or category of asse.

Duke has not provided KPIsiin its access arrangement.

4.1.3 Commission’sconsiderations

Information provided with respect to Category 5 is consstent with respect to Duke' s
obligations under the Code (as derogated).

The Commission believesthat the provison of KPIsisimportant to create a database for
benchmarking across pipelines and for inter-period benchmarking on any given pipdine.
However, Section 8.6 of the code alows the regulator to *have regard to any financial and
operationd performance indicatorsit consders relevant in order to determine the level of
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costs within the range of feasible outcomes under section 8.4 that is most consistent with the
objectives contained in section 8.1." The Commission congders that the core use of KPIsis
astariff related information and therefore the requirement to provide such indicators has been
derogated by the Queendand Government.

The Commission has agreed to discuss with Duke the provison of KPIsfor the purposes of
industry benchmarking in the near future, but considers thet this may more appropriately be
done outside the access arrangement approval process.
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5. Draft decision

Pursuant to section 2.13(b) of the code, the Commission proposes not to gpprove Duke's
proposed access arrangement in its present form.

The amendments or the nature of amendments that would have to be made in order for the
Commission to gpprove the proposed access arrangement are recorded in this draft decision.
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