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Dear Chairperson and members   

 

AER Retail authorisation and exemption review - PUBLIC 

 

EnergyAustralia is one of Australia’s largest energy companies with around 2.4 million electricity and 

gas accounts in NSW, Victoria, Queensland, South Australia, and the Australian Capital Territory. 

EnergyAustralia owns, contracts, and operates a diversified energy generation portfolio that includes 

coal, gas, battery storage, demand response, solar, and wind assets. Combined, these assets 

comprise 4,500MW of generation capacity. 

 

We welcome the opportunity to respond to the Australian Energy Regulator’s Retail authorisation 

and exemption review (the AER’s review). Now is an ideal time to review the Retail authorisation 

framework and available consumer protections to ensure that new retail energy services will be 

licensed and regulated appropriately. We support the Retail authorisation of new services under a 

new type of authorisation, with the application of key consumer protections.  

 

At a high level, the key points from our submission are:  

 

• We agree with the AER’s approach of using use cases to illuminate the customer harms and 

risks of new services, which might warrant new regulation. The AER should reframe the use 

cases to focus on how the product or service relates to energy. i.e. what does the service do 

to electricity? We propose six, potentially overlapping use cases, which involve some 

changes to the AER’s use cases.   

 

• Where the new service includes the sale of electricity (i.e. where the customer doesn’t own 

the solar PV and the energy generated is sold to them) that sale of electricity should be 

regulated in the same way as traditional grid-supplied electricity. The concept that grid 

electricity is primary and other sources of supply are supplementary only; and that 

supplementary sources only need a very low level of regulation cannot be maintained in the 

clean energy transition and will lead to customer harm.   

  

• New services that impact on the supply of electricity or how electricity is consumed should 

be licensed under a new type of Retail authorisation. This is because even where the new 

service does not involve the sale of electricity to the customer (e.g. assets are owned by the 

customer), new services control electricity and therefore impact on how much and when 

customers are supplied or consume from the grid. As a consequence, new services will have 
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significant impacts on the customer’s total electricity bill. It is almost impossible to separate 

new services from the traditional sale of electricity as they are inextricably linked.  

 

• We propose that some key consumer protections apply to new services, either as conditions 

to the Retail authorisation (which would require broader changes to the NERL/NERR), or 

under a revised NECF which would apply to new services in a more limited way. The two key 

consumer protections that should apply to new services are: 

o explicit informed consent (re-framed as principle-based regulation), and  

o external dispute resolution (ombudsman access) to provide redress to customers.  

• In addition, we recommend that sections of the NECF that relate to the traditional sale of 

electricity should be reviewed to focus on four core protections that reflect the essential 

nature of electricity supply. These four core protections should be re-drafted to be principles-

based regulation to ensure they remain suitable in an evolving market.  

• Lastly, we comment on our research on the barriers to new services and the consumer 

protections that would resolve them, and Energy Consumer Australia’s (ECA’s) customer 

archetypes.   

If you have any questions in relation to this submission, please contact me 

(  or ). 

 

 

Yours sincerely,  

 

Selena Liu  

Regulatory Affairs Lead  

 

 

  



   
 

3 

 

EnergyAustralia submission  

 

1. Use cases for new services  

 

The AER seeks views on five use cases which it will use to identify the harms and risks related to 

new energy services and products (new services). These use cases will illuminate the risks to 

customers and whether new regulation is warranted.  

 

Any definition of the use cases needs to be purposive. The definitions should help to assess the 
question of whether the NECF should extend to new services. The current triggers are:  

• Retail authorisation is required where a person is engaging in the activity of ‘selling energy 
to a person for premises’, and  

• the consumer protections in the NECF apply to a Retailer to the extent they sell electricity 
or gas, or both.1 

 

We therefore consider that any use cases should focus on how the product or service relates to or 

affects energy provision. i.e. what does the service do to electricity? We focus on electricity because 

it is more relevant to distributed energy resources.  

 

The use cases should also be defined in a technologically agnostic way which will help to maintain a 

competitively neutral approach to regulating them i.e. No distinction drawn between grid supplied 

vs solar generation, EV working as a battery vs a Tesla power wall, EV charging via a house outlet 

vs separate EV charger etc.  

 

Below we set out the AER’s use case, EnergyAustralia’s view on what the use case is, the underlying 

electricity service that could be regulated, and who the customer and seller are. 

 
1 See subsection 88(1) and subsection 16(1) of the National Energy Retail Law   
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2. How should new services be regulated?  

 

2.1 Where the new service includes the sale of electricity from DER, that sale of electricity should 

be regulated in the same way as traditional grid supply 

 

It is well accepted that one of the primary reasons electricity is an essential service is that there is 

no substitute for it.2 Our position is that over the mid-long term, as DER generation and storage 

progressively provide a full substitute to grid supplied electricity, electricity may cease to be an 

essential service. Accordingly, energy sector specific regulation could be removed, and the Australian 

Consumer Law (ACL) could apply instead. The protections in the ACL have the advantage of being 

framed generically, which means they would remain fit for purpose in a market which will go from 

having fairly homogenous products, to highly differentiated product structures which cannot be 

regulated prescriptively.  

 

However, we accept that today, realistically electricity (and energy) will continue to be seen as an 

essential service and therefore have sector specific regulation. Particularly where some regulation 
was only introduced in the last 3-4 years in response to Victoria’s Review of the Electricity and Gas 

Retail Markets in Victoria and the Australian Competition and Consumer Commission’s (ACCC) Retail 

Electricity Pricing Inquiry.   
 

Our discussion below therefore assumes the NECF will continue and focusses on whether the NECF 

should extend to new services. 

 

Some of the use cases for new services above could include or be bundled with the sale/supply of 

electricity to the customer or to the market (Use cases 2A-2C). This is because the generation asset 

may not be owned by the customer, and so any supply of electricity from it to the customer at a 

charge, would be a sale. For instance, where a provider charges a battery from solar PV during non-

peak times, and then sells it to the customer (use case 2A(a)). Any sale of electricity including 

with a new service, should be regulated under the NECF, like grid supplied electricity. It 

should not matter that the electricity is sourced from solar PV. This is key to ensuring 

competitive neutrality across the sellers of electricity.  

 

The AER’s Retail Exempt Selling Guideline fails to achieve this today by permitting some sellers of 

electricity to have a retail authorisation (grid supplied) but requiring others to have an exemption 

(solar PV supplied).  

 

Specifically, the Guideline’s exemption of power purchase agreements (PPAs) allows the sale of 

electricity generated at a customer’s premises e.g. from solar PV, to be sold to the customer under 

an exemption (where the sale meets certain criteria) (PPA exemption).3 In contrast, electricity 

supplied from the grid requires a Retailer Authorisation. The regulation and consumer protections 

that apply to the PPA exemption are far lower when compared to Retailer Authorisation, only 

requiring the seller to provide the customer a notice explaining that the PPA is covered by Australian 

consumer law. In contrast, an Authorised Retailer must comply with the full breadth of consumer 

protections under the NECF.  

 

The current difference in treatment is based on characterising electricity supplied from solar PV as 

supplementary, and energy from the grid as the primary source of supply. More and more, this 

distinction is redundant: 

 

 
2 Ben-David, R. (2016). Shock Therapy: reviving retail competition in the energy market. Essential Services Commission of Victoria. 

Retrieved from http://www.esc.vic.gov.au/wpcontent/uploads/2014/12/Shock-Therapy-Reviving-retailcompetition-in-the-energy-
market-August-2016.pdf  

3 The sale needs to meet the definition of PPA under the Guideline,  which is a financial arrangement in which a business provides, installs 
and maintains, at no initial cost, an electricity generation system at a customer’s premises and in exchange, the customer buys the 
energy generated for an agreed period. 
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• As Energy Consumers Australia (ECA) has observed “The interest by consumers in DER such 

as solar PV and batteries as a protection from the grid supplied energy market reflects the 

consumer perspective that these are not separate markets. Indeed, the consumer is making 

one choice about the provision of energy services. However, the consumer protection regime 

for grid-delivered and for self-generated electricity are currently vastly different”.4 This 

difference in consumer protections is difficult to maintain.  

 

• Another reason electricity is an essential service is because it demonstrates low price 

elasticity. However, affordability is still an important aspect of essentiality and cannot be 

disregarded. Indeed the ECA observes that consumer protections that focus on the “must 

supply” requirements for electricity, do not by themselves guarantee the consumer can use 

the service because electricity must be supplied at an affordable price. As affordable 

electricity is essential, then cheap electricity from Solar PV, battery and other DER is equally 

essential to electricity supplied from the grid and should be regulated in the same way.  

 

• From a system wide perspective, the National Electricity Market (NEM) is leading the world 

in growth of distributed solar PV. AEMO reported that on 10 October 2020, a record 

maximum of 35% of underlying demand in the mainland NEM was met by distributed PV. 

AEMO projects that by 2026, distributed solar PV could at certain times supply up to 77% of 

underlying demand in the NEM.5 And, in overall terms, solar PV could double to 36 GW by 

2030, supplying around one-fifth of overall annual consumption in the NEM.6  

 

It makes little sense that the supply of electricity at these proportions could be subject to 

much lower licensing requirements and effectively no energy specific protections (where a 

sale occurs).  

 

In view of the above, all sale of electricity, including that generated from solar PV should require a 

Retail authorisation and the full application of the NERL/NERR and AER guidelines (although we 

submit in time these should be revised down to four core protections, discussed more in section 2.3 

below).   

 

Our discussion relates to customers still connected to the grid which have solar PV and battery. If a 

customer is off-grid, this is not covered by the NECF and so we don’t comment on it further in this 

submission. Nor does our discussion apply to where the customer owns the asset and is self-

supplying (no sale).  

 

2.2 New services that impact on the supply of electricity or how it is consumed, should be 

authorised with key consumer protections  

 

Any use cases for new services (that do not technically sell electricity to the customer e.g. customer 

owns the solar PV) but impact on the supply of electricity or how it is consumed, should be subject 

to a new type of Retail authorisation under the NECF. Key consumer protections should also apply.  

 

Specifically:  

 

• All sellers of new services which manage or control electricity supplied to the home 

or how it is consumed (use cases 2A-2C above), should have this new 

authorisation.  

 

 
4 Contemporary Consumer Protections in Energy (energyconsumersaustralia.com.au) p 27  
5 https://aemo.com.au/-/media/files/electricity/nem/planning_and_forecasting/nem_esoo/2021/2021-nem-

esoo.pdf?la=en&hash=D53ED10E2E0D452C79F97812BDD926ED, p 51 
6 Under the step change scenario. Available at https://aemo.com.au/en/energy-systems/major-publications/integrated-system-plan-

isp/2022-integrated-system-plan-isp/current-inputs-assumptions-and-scenarios     
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2.4 Barriers/risks of new services 

We note the AER’s discussion around the risks of new services. Our research into the barriers to 
customer uptake of VPPs and demand management suggest that the best treatment might not 
actually reside in consumer protections. And, where it does, providing the customer with clear 
information to support informed consent will be sufficient, in the absence of evidence of a systemic 

issue. Our market research shows the following four key barriers to VPP and demand management 
uptake: [Confidential: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

3. Exempt seller categories should be substantially reduced  

 

In line with the general principle that all sale of electricity should be regulated in the same way, the 

AER should substantially reduce the number of exemption categories to ensure that the majority of 

electricity sellers have a retailer authorisation. This aligns with the Australian Energy Market 

Commission’s Final Report on the Review of embedded networks which recommended the removal 

of almost all embedded network exemptions. Most exemption classes should be removed8, except 

for potentially: unmetered electricity, temporary supply (e.g. to a construction site), and supply to 

a related entity (basically the same as self-supply).   

 

 

4. Energy Consumer Australia customer archetypes  
 

We appreciate that the AER has adopted the Energy Consumer Australia customer archetypes to 
assess the risks around new services from the perspective of a customer. Our feedback is that these 
customers tend to be customers that are prone to financial hardship, and it is not clear whether 
these customers would, in reality, be interested or able to engage with DER-based new services for 
financial reasons or otherwise.  
 
We recommend that the AER should adopt customer archetypes that are likely to adopt new services, 

otherwise it would risk designing consumer protections for a cohort of customers that would never 
adopt them. For example, our research shows that only around [    %] of customers would be open 
to demand response, [ 
 

 
8 Except for potentially R7 (unmetered electricity) and the deemed exemptions which tend to be incidental or apply to very few customers.   



   
 

13 

 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 
 

 
 

The AER should ensure the customer archetypes mainly reflect this [    %] segment of customers, 

particularly from an engagement/energy literacy perspective.  




