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Shortened forms 

	
	

	AER
	Australian Energy Regulator

	guideline 
	AER (Retail) Exempt selling guideline 

	Retail Law
	National Energy Retail Law

	Retail Rules 
	National Energy Retail Rules

	
	


Dictionary

body corporate means a controlling body of a scheme constituted under state or territory strata titles legislation, the members of which are lot owners (or their representatives), and includes an owners’ corporation but is not a body corporate for the purposes of the Corporations Act 2001 (Cth).

brownfield site means a site that is established and serviceable by a retailer but later retrofitted to allow onselling.

disconnection or de-energisation of premises means(
1. in the case of electricity—the opening of a connection, or

2. in the case of gas—the closing of a connection,

in order to prevent the flow of energy to the premises.
energy means electricity or gas.
energy Ombudsman scheme means a scheme associated with the energy Ombudsman for the relevant jurisdiction as prescribed in the National Energy Retail Regulations.
exempt customer means a person to whom an exempt person sells energy and who would be a retail customer of the seller if the seller were a retailer.
exempt person or exempt seller means a person who is exempted by the AER under a deemed, registered or individual exemption from the requirement to hold a retailer authorisation. 
large customer means a business customer who consumes energy at business premises at or above the upper consumption threshold, as defined by the relevant jurisdiction. If no threshold is defined – 100 megawatt hours per annum for electricity or 1 terajoule per annum for gas, as per the National Energy Retail Regulations SA 2012.
meter means any device that measures the quantity of energy passing through it or records the consumption of energy at the customer’s premises. It includes a sub-meter.

off-grid means not physically connected to the distribution or transmission systems that make up the national electricity power system.

onselling means an arrangement where a person acquires energy from a retailer following which the person acquiring the energy or a person acting on their behalf sells energy for use within the limits of premises owned, occupied or operated by the person.
public register means the AER’s Public Register of Exempt Sellers under r. 164 of the National Energy Retail Rules. It includes a list of all holders of registered exemptions and individual exemptions.  

residential customer means a customer who buys energy principally for personal, household or domestic use at premises.
retailer means a person who is the holder of a retailer authorisation for the purposes of section 88 of the National Energy Retail Law.
small customer means a customer—

1. who is a residential customer, or 

2. who is a business customer who consumes energy at business premises below the upper consumption threshold, as defined by the relevant jurisdiction. If no threshold is defined – 100 megawatt hours per annum for electricity or 1 terajoule per annum for gas, as per the National Energy Retail Regulations.

Retail consultation procedure 

This Notice of final instrument and amendments to the AER (Retail) Exempt selling guideline (the guideline) have been determined and published in accordance with the retail consultation procedure set out in cl. 173 of the National Energy Retail Rules (Retail Rules). It accompanies the AER (Retail) Exempt selling guideline.

A Notice of draft instrument and a Draft revised exempt selling guideline were released on 27 November 2012 for stakeholder consultation. Submissions closed on Friday 11 January 2013. 
The following parties made submissions:

Consumer Utility Advocacy Panel (CUAC) 

Ashurst (on behalf of Telstra)

Energy Intelligence

WINenergy

Active Utilities

Origin Energy

The Caravan and Camping Industry Association of NSW

Ms Madeleine Kingston 

Network Energy Services

Energy Action 

1 Requirement to develop procedures and guidelines 

Under the National Energy Retail Law (Retail Law), the Australian Energy Regulator (AER) is responsible for regulating exempt selling. Exempt selling refers to the sale of energy which is not subject to a national retailer authorisation. As part our role, we must develop and maintain an exempt selling guideline.
 The guideline, which accompanies this notice, sets out our approach to regulating exempt sellers. It also details the various exemption classes and the conditions attached to those exemptions. 
Under the Retail Law, we can exempt people or businesses (sometimes referred to as exempt sellers, onsellers, or non-authorised sellers) from the requirement to hold a retailer authorisation.
 We allow exemptions for situations where energy is sold but a retailer authorisation may not be appropriate – for example, the sale of energy in retirement homes or caravan parks, or where an owner buys energy from an authorised retailer and then sells it to tenants. It would be burdensome and unnecessary to compel these businesses to obtain a retailer authorisation.  

There are three kinds of exemptions provided for in the Retail Rules,
 being: 

·  
deemed exemptions (which apply automatically), 
·     registrable exemptions (which apply when an eligible person registers with the AER),
 and
·     individual exemptions (which are granted by the AER on a case by case basis, on application).  
When performing our exempt selling functions, we must have regard to the exempt selling policy principles set out in the Retail Law.
 We may also consider the exempt seller factors, and the customer related factors, also set out in the Retail Law.
 These factors and principles have guided us in the development and amendment of the guideline.  Further discussion on these factors and principles is set out at section 1.2 below. 
 
1.1 Previous version of AER Exempt selling guideline and rationale for amendments  

The AER consulted extensively in developing the previous version of the guideline, undertaking three rounds of consultation (including two stakeholder forums), plus an additional targeted consultation relating to hardship customers.  This guideline was published in December 2011, ahead of the expected commencement of the Retail Law and Rules on 1 July 2012.   
The Retail Law commenced in the Australian Capital Territory and Tasmania on        1 July 2012 (although Tasmania did not adopt the AER’s exempt selling framework). It commenced in South Australia on 1 February 2013, and in New South Wales on     1 July 2013. Victoria and Queensland have not yet announced commencement dates. 
Despite delays implementing the Retail Law, we have been accepting exemption registrations and applications for individual exemptions since the guideline was published. We have received many enquiries from potential exempt sellers and other interested parties and now have, as a result, a better understanding of the type and extent of non-authorised energy selling in the community.  
We have therefore revised and restructured the guideline to address the issues that we have identified with the exemptions framework, and the guideline itself. Specifically, we have made the guideline clearer and more user-friendly, as well as amending several registrable and deemed exemption classes. We have also made minor changes to some of the conditions attached to class exemptions. 
1.2 Legislative requirements 
The AER can exempt certain classes of persons, by either deeming them to be exempt or requiring a person within a class to register with the AER.
 We may also decide to grant an individual exemption to a particular person.

We may from time to time amend the deemed and registrable exemption determinations by following the retail consultation procedure set out in the Retail Rules.

When exercising our exempt selling powers, we must take into account the following policy principles: 

· that regulatory arrangements for exempt persons should not unnecessarily diverge from those applying to authorised retailers, 

· that exempt customers should, as far as practicable, be afforded the right to a choice of retailer in the same way as comparable retail customers in the same jurisdiction are, and

· that exempt customers should, as far as practicable, not be denied customer protections afforded to retail customers under the Retail Law and Retail Rules.
 

We may also have regard to the exempt seller related factors and the customer related factors when exercising our exempt selling functions.

Our Exempt selling guideline, in addition to providing information about exemptions, must set out: 

· procedures for applying for the grant, variation or revocation of an individual exemption,

· the information that must be provided by an applicant for an individual exemption,

· requirements relating to registered exemptions,

· guidance on the application of the exempt seller related factors and the customer related factors in making any decision relating to exemptions,

· the categories of deemed and registrable exemptions, and any associated conditions of exemption that are to apply, and

· any other matters that the AER considers relevant.

The guideline sets out our considerations on the exempt seller and customer related factors, and how these have influenced our decisions on exempt selling. The guideline also sets out our classes of exemption, and conditions attached to each exemption class. 
2 Possible effects of revised guidelines 

The revised guideline further clarifies our approach to exempt selling and removes redundancies and inconsistencies in the classes of deemed and registrable exemptions. 
Most amendments do not depart substantively from our previous approach. There are, however, some areas where we have seen to fit to change our position. These include: 

· Pricing conditions – we have introduced a price cap for small commercial and retail customers. This is discussed further at section 3.3. 

· Multi-site individual exemptions – our previous view was that multi-site exemptions were generally not appropriate and would not be granted. However, we recognise that in some situations multi-site individual exemptions may be appropriate.  This is discussed further at section 3.5. 

· Customer thresholds – these have changed for some deemed and registrable classes. This is discussed further at section 3.7. 

· Sale of energy to adjacent properties – where a person sells energy to properties adjacent to their own (where the customer is not, for example, a tenant of that person). We understand that these relationships have arisen out of mutual convenience, and have created a class exemption for these types of arrangements (R6).  This is discussed further at section 3.8. 

· Unmetered sales of energy – we have recognised existing unmetered energy sales by commercial or retail landlords in a new class exemption, R7.  This is discussed further at section 3.8. 
· Sale of energy by telecommunications companies – we have included a deemed exemption for incidental energy sales by telecommunications companies. This is discussed further at section 3.8.  

· Sale of energy by government departments, statutory authorities and government owned corporations – we have included a deemed exemption for incidental energy sales by government agencies. This is discussed further at section 3.8.

· Removal of classes – we have removed classes of exemption which relate to recovery of common area energy charges and have merged classes that were substantially the same. 
People or businesses who have submitted forms for registrable exemptions prior to publication of this guideline (that is, submitted under version 1 of the guideline) will not be required to re-submit their forms. Previously submitted exemptions will come into effect when the Retail Law commences in the relevant jurisdiction.
3 Revisions to guideline

In finalising our revisions to the guideline, we have considered stakeholder submissions as well as the policy principles and exempt seller and customer related factors set out in the Retail Law. Appendix A summarises stakeholder submissions and the AER’s responses. Appendix B provides a more detailed description of the guideline revisions. 
Stakeholders expressed overall support for the AER’s approach to exempt selling.

Areas that generated significant stakeholder response and/or represent changes from our previous position are set out below.
3.1 External service providers

The Notice of draft instrument stated that the activities of external service providers raise several issues, being: 
· whether the embedded network owner/operator or its agent—an  external  service provider—should hold a retail exemption (only the embedded network owner/operator is eligible for a class exemption: an external service provider requires an individual exemption), and 
· whether a service provider who holds an individual exemption should be required to apply for an authorisation.
Views on the former question were divided, with an equal number of stakeholders supporting our proposal that the embedded network operator or owner should hold the exemption as did not support it. One stakeholder recommended that we should require the exemption holder and the service provider to obtain an exemption. 
We do not propose to change our approach as set out in the revised guideline. We retain our view that the person or entity that buys and sells energy—the entity that enters into a contract with a retailer and bears the risk of non-payment—is the appropriate entity to hold an exemption. 
3.2 Clarification of ‘exempt selling’
Stakeholders provided broad support for the amended definition of ‘exempt selling’. Our intention was not to restrict exempt selling to onselling so we have removed references to ‘onselling’ in the class exemptions. Version 2 of the guideline will broaden the definition.
The determination of classes of deemed and registrable exemptions and conditions contained in the guideline also makes it clear that exemption classes do not apply to authorised retailers or to external service providers.
3.3 Pricing protections for commercial customers 
Small business customers would not ordinarily be given pricing protections under the Retail Law and Rules, but those customers would normally have access to a retailer of choice if they were unhappy with their retailer’s pricing. We understand that access to a retailer of choice is not readily available in many embedded networks. This therefore makes embedded customers more susceptible to profiteering than non-embedded customers. 

We do not intend to prevent exempt sellers from making a profit. However, we are opposed to opportunistic or excessive pricing for exempt customers where those customers do not have access to choice of retailer. We are concerned about reports that some exempt sellers are making excessive profit from their activities (given that the exemptions framework is somewhat predicated on the fact that the sale of energy is not the exempt seller’s primary business activity).  

Our notice of draft instrument therefore proposed a new pricing protection for small retail and commercial customers in embedded networks, namely that exempt sellers must not charge these customers more than the local area retailer’s standing offer where these customers do not have cost-effective access to a retailer of choice. Stakeholders supported this proposal.
We stress that this protection would be unnecessary if embedded customers had access to retail contestability.  

3.4 Access to retailer of choice
The Retail Law sets out a number of policy principles that the AER must take into account when exercising its exempt selling powers or functions. These principles are, in part, aimed at ensuring that exempt customers are not unreasonably disadvantaged compared to customers of authorised retailers.  One of the exempt selling policy principles deals with retail contestability. It states that ‘exempt customers should, as far as practicable, be afforded the right to a choice of retailer in the same way as comparable retail customers in the same jurisdiction have that right’.

Under version 1 of the guideline, most exemption classes include a condition that requires exempt sellers “to not seek to prevent an exempt customer who is eligible under applicable state or territory legislation to purchase energy from a retailer of their choice from electing to do so, whether by requiring the exempt customer to waive their ability to choose a retailer or by unreasonably hindering any metering or network charges required to enable choice of retailer.” 

Given the difficulties that customers in embedded networks face gaining access to a retailer of choice, and the importance that we place on this principle, we have clarified and strengthened this core condition. This condition has been amended to require exempt sellers to not discourage or prevent an exempt customer who is eligible to purchase energy from a retailer of their choice from electing to do so, including by unreasonably hindering their efforts to find another retailer.

3.5 Multi-site exemptions

Stakeholders expressed support for our approach to multi-site exemptions, being that the AER may grant multi-site exemptions where it is in the interests of customers to do so. Hence, we may consider multi-site exemptions where the sale of energy is: 

· provided as a community service,
· incidental and arises out of a relationship of convenience,
· incidental and arises from a long-standing historical relationship between the seller and the customer(s).

All multi-site exemptions will be considered on a case by case basis, having regard to the customer’s best interests, the circumstances of the individual exemption applicant, and the type of customer it proposes selling to.  

3.6 Solar panels

The Notice of draft instrument discussed business models where energy is sold through solar panels that are installed on a customer’s roof, but owned by a third party. We proposed to regulate such sales of energy through a multi-site exemption. We noted that this also raised important customer protection issues where customers were required to enter into long term contracts.  
Submissions supported our approach to solar panel businesses that sell energy and agreed that they should be regulated. One stakeholder sought clarification on whether all businesses using solar panels would be required to seek an individual exemption. For clarity, businesses that are operating under a class exemption that choose to use solar panels will not also be required to obtain an individual exemption. 

3.7 Changes to customer thresholds for deemed and registrable classes 
Two stakeholders expressed support for the reduced threshold for the sale of energy to residential customers but indicated that universal registration would be more appropriate. We have discussed this further in Appendix A. 

Under the previous version of the guideline, residential landlords selling to fewer than 20 customers were not required to register for an exemption. They were instead covered by either the D2 or D4 deemed exemptions. Our Notice of draft instrument discussed the need for further regulatory oversight over residential exempt selling. This is because, in our view, residential exempt customers may be vulnerable and in need of greater customer protection. Therefore, we proposed registration for all persons selling to ten or more residents at a site and that those who sell energy to fewer than ten residents will be exempt under the deemed class D2. Class D4 has been removed. 
For consistency, we also amended the registration threshold for the sale of energy to small commercial/retail tenants. Previously, all commercial or retail landlords selling energy to small tenants were required to register under class R1. Now, registration is only required for persons selling to sites with ten or more small commercial/retail tenants. The sale of energy to fewer than ten tenants within a site is now covered by the deemed class exemption D1. Both the D1 and D2 classes have conditions attached to them.
3.8 Additional class exemptions  

We have created two new classes of deemed exemption, class D9 and class D10, and two new registrable classes, R6 and R7, in response to issues raised as part of our consultation on the revised guideline. 
We received a submission from a telecommunications company proposing a class exemption for the sale of energy incidental to communications or information services to business customers who use the company’s data centres. We understand that such arrangements have historically been excluded from the scope of energy legislation. Although these activities technically constitute a sale of energy, we see little need for detailed regulatory oversight given the commercial nature of the relationship, the bargaining power of both the seller and the customer and the relatively small amounts of energy sold. We have created a new deemed class of exemption, D9, to cover these activities. Further discussion is at Appendix A. 
Another group of onsellers not currently covered by a class exemption is government agencies. Yet we are aware that Federal, State and Local government departments, statutory authorities and government owned corporations sell energy outside of their core functions. We do not see a need for extensive regulatory oversight for these types of arrangements and therefore consider that government agencies that sell energy ancillary to their core functions do not need to be registered. The customers that government agencies sell energy to are likely to vary, but as some of those customers are small customers (albeit non-residential), government agencies should be subject to the same conditions as sellers under the D1 exemption class.  Further discussion is at Appendix B.
We have also become aware of a number of long-standing relationships that are mutually convenient for both the seller and customers. One is where a person sells metered energy to small customers adjacent to a site that they own, occupy or operate; and the other is where a person sells unmetered energy to small commercial or retail customers. 

Both of these types of arrangements are not currently covered by a class exemption. We believe that these types of arrangements are not extensive and that the nature of the sales is insignificant, so requiring sellers to apply for individual exemptions (as is the case under version 1 of the guideline) would be onerous and unnecessary. 
We consider registration is adequate for these arrangements but propose to limit both exemption classes to current sellers and to close these classes to new entrants from 1 January 2015. After this date sellers will need to apply for individual exemptions. 
The new registrable classes are:

· R6 – for persons selling metered energy to small customers at a site or premises adjacent to a site that they own, occupy or operate
, and
· R7 – for persons selling unmetered energy to small commercial/retail customers at a site that they own, occupy or operate.
 The conditions for both classes will be the same as those that apply to registrable class R1. Further discussion is at Appendix B.

Appendix A: Summary of submissions and amendments from draft notice 
	 Issue  
	AER response 

	Universal registration 

	A consumer group gave qualified support for reducing the non-commercial threshold from 20 to 10 customers for deemed exemptions. Their preference was for all exempt sellers to be registered, and to not allow deemed exemptions. 

A retailer also submitted that registration for all deemed arrangements be considered (that is, if such a process were simple and did not impose significant burdens.)

	We do not consider universal registration for all exempt persons necessary at this time. Registration is currently required for only registrable and individual exempt persons. 

The sale of energy for many deemed exemption holders is purely incidental, for example, caravan park owners who sell to short term holiday makers, persons selling to related entities, and those selling to a small number of commercial or residential tenants. We consider it overly onerous to require these sorts of arrangements to be registered, and do not consider there to be any consequent customer benefit from requiring registration. 

Although not required to register, most classes of deemed exempt seller have obligations as conditions of their exemption, and we have enforcement powers over these sellers. 
However, noting that there may be vulnerable customers in some of these groups—for example, small residential tenants—we may consider making certain deemed categories registrable in future if issues in the market become apparent.

	Access to choice of retailer and metering 

	A consumer group suggested that we closely monitor exempt sellers’ information provision requirements, in particular the requirement to inform customers about access to retailer of choice. The consumer group agreed that exemptions should not be granted to developments where individual meters have not been installed. 

A private stakeholder also noted that residents experience considerable barriers in switching from a seller within an embedded network to a retailer of choice.   
	We will work with exempt sellers to ensure compliance with all relevant obligations under the AER’s exempt selling framework. We also intend to engage with customer groups on how to help make exempt customers aware of their rights.  
We remain concerned about the potential lack of access to retailer of choice for customers of exempt sellers, particularly for those in embedded networks, and will further investigate how this can be facilitated.  We note the issues identified in CUAC’s Growing Gaps: Consumer Protections and Energy Re-Sellers,
 in particular the difficulties that some customers face switching from an exempt seller to a retailer of their choice. We would be especially concerned with any actions taken by exempt sellers to prevent their customers from taking supply from an authorised retailer. We will continue to monitor this area of compliance and will investigate any instances where access is prevented. 

	Customer protection 

	A customer group submitted a research report which made the following recommendations / observations on onselling:

·  Concern with the requirement for customers to identify themselves as experiencing payment difficulties before being entitled to payment assistance.
· Exempt seller should be required to offer flexible payment options: direct debit should not be the only option.
·  Exempt sellers should be required to provide a factsheet containing all their tariffs, charges and key contract terms.
A private stakeholder provided anecdotal evidence of the disadvantages faced by some exempt customers, and was concerned that our regulatory exemption framework was too light handed. They felt that all energy customers, regardless of who sold them their energy, should receive the same level of customer protections.
	We agree that, in principle, customers of exempt sellers should be afforded the same rights as customers of authorised retailers. We are bound by the Retail Law to extend the same protections to exempt customers wherever possible, but we are also bound to consider the regulatory burden placed on exempt sellers by the conditions we impose. We consider that our conditions strike this balance. 
We also agree that exempt sellers should be required to offer flexible payment options, and that  exempt sellers should be required to provide customers with information on  tariffs, charges and contract terms. This are reflected in: 

· Information provision condition (condition 2), which sets out the information that must be provided to customers, and includes tariffs, charges and terms and conditions. 

· Billing and payment arrangements condition (condition 3), which states that exempt sellers must offer a range of flexible payment options, consistent with those set out in the Retail Rules (rule 30).   

We support the provision of tariff information in a fact sheet, and encourage exempt sellers to do so. 

Although we agree that exempt sellers should try to identify and assist customers experiencing financial difficulty, we consider that it is too onerous to make this a condition of their exemption, particularly where the sale of energy is incidental to their business or where they are providing the energy through a relationship of mutual convenience. However, we encourage exempt sellers, particularly external service providers, to engage with customers and take active steps to identify and assist anyone experiencing financial hardship. 

	Access to external dispute resolution 

	Nearly all submissions supported access to Ombudsman schemes for customers who have a complaint against their exempt seller.
One specialist onseller suggested that a study be undertaken to determine the appropriate cost recovery model and fee structure to allow exempt sellers to access Ombudsman schemes. 

An embedded network service provider suggested that, should exempt seller registration with an Ombudsman scheme not be feasible, then sellers should make it clear in their customer information who disputes can be referred to. 
An industry association noted that permanent residents of residential parks in NSW already have access to the NSW Energy and Water Ombudsman.

A private stakeholder submitted that jurisdictional Ombudsman schemes were not appropriate sources of redress for exempt customers as they would not be able to achieve satisfactory outcomes. 
	We support access to external dispute resolution schemes for exempt customers, noting that Ombudsman scheme membership for exempt sellers is currently not required for deemed and registrable exempt sellers.
Some jurisdictions, for example Victoria, have explored the option of extending Ombudsman access to these customers.  In the absence of access to Ombudsman schemes, exempt customers should approach the AER if they believe that their exempt seller is not meeting the conditions of their exemption. 
It is open to the AER to require an exempt seller to become a member of an Ombudsman scheme as a condition of an individual exemption. We will consider doing so where an applicant for individual exemption is seeking to sell energy to small residential customers, and where the operation of the Ombudsman scheme would allow the exempt seller membership. 

	Multi-site exemptions (solar)

	A retailer noted that where a multi-site exemption is warranted, the exemption should be registered. The retailer also recommended that customers be given the same protections as those given to customers of authorised retailers.
An energy consultant expressed support for the AER’s approach to new energy business models. 
	Anyone seeking a multi-site exemption will need an individual exemption. The exemption will therefore appear on the AER’s public register of retail exemptions. The registration will include the legal and trading names of the exemption holder, the site(s) for which the exemption is held, and the conditions attached to the exemption. Where an exempt seller is selling to small residential customers, we will likely impose exemption conditions that mirror those imposed on authorised retailers under the Retail Law. 

	Pricing protections for commercial and retail customers

	A retailer and an energy consultant agreed with the AER’s proposal to include pricing protections for small commercial or retail customers who are unable to access a retailer of choice, given the difficulties they can face in negotiating with their exempt suppliers and energy price disadvantages when compared to competitors who can shop around for energy.  

	We consider that pricing protection should be provided to any small customers—residential and business—who are unable to access a retailer of choice. Our decision to extend this protection to small commercial or retail customers in embedded networks where those customers do not have cost-effective access to choice of retailer mirrors the pricing protection provided to residential customers under both our deemed and registrable class exemptions. We reiterate our support for access to choice of retailer for customers in embedded networks wherever possible and that such protections would not be necessary if customers were able to exercise their choice in a cost-effective way. 
We have become aware of situations where large embedded customers are being charged excessively high prices. Although we considered placing a ‘fair and reasonable’ price requirement on energy sellers under the R5 class, we do not feel this is appropriate at this time. Large customers are afforded limited protection under the Retail Law.  

	Specialist external providers

	Support for our approach to external service providers was varied. 

Some stakeholders supported the AER’s proposed approach (i.e. that the person who buys the energy should hold the exemption), but others did not, arguing that the entity that engages in metering, billing, and connection activities should hold the exemption and is responsible for meeting the exemption conditions. Another stakeholder suggested that the network owner/operator, the billing provider, and the person responsible for buying the energy from the authorised retailer should all be required to hold an exemption. 
	We accept that there are complications surrounding the treatment of external service providers.  However, we still consider that the entity bearing the financial risk of the onselling, that is, the entity that purchases the energy from the retailer, should hold the exemption. Whilst this entity may not be conducting the day-to-day running of the energy selling operations, it is still the entity that is “onselling” and that must therefore comply with the conditions of the exemption. Because of the relationship they have with the retailer, they are ultimately responsible for the delivery of energy to children within the embedded network. We consider that this is a simple rule that can be uniformly applied, and provides clarity and certainty for those seeking exemptions. 

We are taking steps to ensure that exemption holders are aware that they bear the responsibility for complying with the exemptions framework, even if the day-to-day running of the operations is outsourced to another entity. It is the responsibility of exemption holders to ensure that any third-party agreements they have make clear that the service provider must comply with relevant exemption conditions.  Penalties for non-compliance will fall upon the exemption holder, whether or not they engage an external service provider.

	Electric vehicles

	A retailer suggested that the onselling of energy for electric vehicles needs to be included within the exempt selling framework as the activity is widespread and not incidental. An authorisation might be appropriate in some cases. 
	We do not consider that electric vehicles fall within the scope of the Retail Law. The term ‘for premises’ in section 88 implies that for a sale of energy to be governed by the Retail Law it must be used for consumption within the confines of a particular premises (e.g. consumption within a household or business). We have submitted to the Australian Energy Market Commission that electric vehicle charging does not constitute consumption ‘for premises’, as the energy sale is for an external, mobile purpose. We have not included energy sales to electric vehicles in the guideline.  

	Factors determining appropriateness of exemptions

	A specialist external provider suggested that the guideline acknowledge that exemptions will be appropriate in situations (such as retirement villages and residential parks) where communities want to use on-selling to provide financial and lifestyle benefits to members of that community”.
	We understand that some exempt selling activities may provide a community benefit, but also, that in many cases it is simply a commercial transaction. We will have regard to whether or not a sale of energy is for a community benefit when exercising our exempt selling powers. 

	Finalisation of the guideline

	An industry association in NSW suggested that the draft guideline should not be finalised until a review of NSW residential parks legislation has been concluded.
	Given that the Retail Law was implemented in South Australia on 1 February 2013 and implementation is planned in NSW in July 2013, it is important that the revised guideline be implemented as soon as possible to provide regulatory certainty for exempt sellers.  Delay in implementation may lead to unnecessary confusion and more work for transitioning exempt sellers. We therefore do not consider it practical to wait until the residential parks legislation review has concluded in NSW.  Where there are differences in approach, or inconsistencies between our exemption framework and the regulatory arrangements put in place by the NSW government (and other state and territory governments), we will work with stakeholders to reach an outcome that best meets the needs of consumers.  

	Clarification of terms

	An industry association sought clarification on the term “site”: in the case of a caravan or residential park, is the whole park the “site” or are the individual dwellings “sites”? They also sought clarification on whether registration is required where some residents purchase directly from a retailer and some from the park operator.  
	A caravan or residential park would be considered a “site”, rather than each individual caravan or residence at the park. Generally, we consider a site to be the area that is serviced by the embedded network. For clarity, a site would include: 
· a caravan or residential park

· a retirement village

· an office block, shopping centre, industrial site

· a residential apartment block or student accommodation building.
A park that has a mixture of short-term and long-term residents will need to register their exemption. 



	Proposed new exemptions

	A telecommunications company proposed a new class of deemed exemption for telecommunications and information services providers.  


	We have considered the arguments raised in the submission and agree that they are valid. We also understand that such arrangements have historically been excluded from the scope of energy legislation. We have therefore included a new deemed class exemption, D9, which covers the incidental sale of energy by telecommunications companies to business customers using the company’s data centres and the like. Conditions for this class reflect the need for minimal regulatory oversight. 

	Solar panels 

	An industry association was concerned that the installation of solar panels by park residents meant that individual exemptions might be required. The association felt that individual exemptions would not be in the long term interests of parks or the residents. 


	Where a landlord, caravan park or retirement home owner/operator (who would be eligible for a class exemption) installs solar panels on a residence within an embedded network, an individual exemption is not required. A person or entity selling energy under a class exemption can install solar panels without needing an additional exemption.  An individual exemption would only be required if the solar panels were owned by an entity or person who had no other relationship with their customer (for example, through a solar panel purchase agreement). 

	Other issues

	An industry association suggested a group registration process for industry association members to use so that they can streamline their business operations.
	We accept registrations submitted by industry groups on behalf of their members. However, each individual site needs to be registered: we are not in a position to accept a single group or bulk registration. 


Appendix B. Amendments to exemption classes
	Exemption class
	Amendments
	Reason for amendments

	Class D1

Replace: 
Bodies corporate recouping from their members, through

body corporate fees, the cost of (metered or unmetered) energy used

in common areas within the land affected by that body corporate 

[This class will be closed to new entrants from 1 January 2015.] 
With: 

Persons selling metered energy to fewer than ten small commercial/retail customers within the limits of a site that they own, occupy or operate.
	· Class deleted and replaced with a new exemption class that mirrors class D2
	Deletion of original D1

Although we do not consider common area charging to constitute a sale of energy, this class was originally created for the avoidance of doubt.  Stakeholders have indicated that the purpose of the class is confusing.  Given this, and the fact that the AER does not consider common area charging to be a sale of energy, we have removed this class from the guideline. 

Creation of new D1

We originally created a deemed exemption for the sale of energy to residential tenants below a certain threshold (20 customers). Given that small commercial or retail customers are likely to need less regulatory oversight than residential customers, we have created a similar class for the sale of energy to a specified number of small retail or commercial tenants.   

The threshold for a deemed exemption was originally 20 customers. We have lowered this to 10 customers as we consider this to be a small scale operation (particularly where those customers are residential). Conversely, the sale of energy to 10 or more customers is a significant operation that requires greater regulatory oversight and should be registered (and after 1 January 2015, anyone retrofitting an embedded network will need to apply for an individual exemption).  
The conditions attached to the new class D1 are the same as for class R1.

	Class D2 

Replace: 
Persons energy metered energy to residents for use within the limits of a site that they own, occupy or operate, where the relationship between the person and resident is governed by jurisdictional residential tenancy legislation and there are less than 20 residential premises at the site. 

With: 
Persons selling metered energy to fewer than ten residential customers within the limits of a site that they own, occupy or operate.
	· Classes D2 and D4 combined to create a new class exemption with the additional amendments:

· Bodies corporate, lessors, landlords, owners and operators of rooming houses and property managers are included as potential exempt sellers 

· The threshold for the number of customers that sellers can sell energy to lowered from  20 to 10
	The original D2 and D4 classes were similar, the only difference being that one applied to relationships governed by jurisdictional residential tenancy legislation and the other did not. The same conditions applied to both classes so the classes have been consolidated into one class.  By removing the reference to “jurisdictional residential tenancy legislation” the new class will cover small scale selling to all types of residential customers, including owner-occupiers.  

The threshold has been reduced from 20 to 10 customers to better reflect the regulatory risk between small scale (low risk) and larger scale (moderate risk) energy sales, mirroring the new D1 class. 

Bodies corporate engaged in small scale onselling needed to obtain a registrable exemption under version 1 of the guideline. The AER considers that residential customers of a body corporate do not need a greater level of regulatory oversight than residential customers of other types of landlords. A body corporate selling energy to 10 or more residential customers is still required to obtain a registrable exemption. After 1 January 2015, anyone retrofitting an embedded network will need to apply for an individual exemption.
The conditions attached remain the same as for the original class D2.

	Class D3

Persons selling metered energy to occupants of holiday accommodation on a short-term basis.
	· Activity has been extended to energy selling generally, not just onselling

· There will no longer be a sunset clause attached to this class
	While non-authorised energy sales mostly involve onselling, not all do. The guideline has been amended accordingly. 

The sunset clause originally attached to this class was included in error.

	Class D4

Remove: 

Persons onselling metered energy to residents for use within the limits of a site that they own, occupy or operate, where the relationship between the person and the resident is not governed by residential tenancy legislation.
	· Deleted as a stand-alone class exemption: merged with class D2
	See D2

	Class D5

Persons selling unmetered gas to individual premises where gas is used for limited purposes.
	· Activity has been extended to energy selling generally, not just onselling
	While non-authorised energy sales mostly involve onselling, not all do. The guideline has been amended accordingly.

	Class D6

Persons selling unmetered electricity to small customers in Queensland.
	· Activity has been extended to energy selling generally, not just onselling

· The individual exemption requirement for those who commence onselling after 1 January 2015 has been removed.  
	While non-authorised energy sales mostly involve onselling, not all do. The guideline has been amended accordingly.

We consider it inappropriate to close this exemption class whilst unmetered electricity selling continues to be allowed under Queensland tenancy legislation. If Queensland legislated to remove this permission, we would close this class accordingly. 

	Class D7
Remove: 

Persons recouping the cost of energy used in common areas of a site that they own, occupy or operate, from tenants in commercial or retail premises, where the relationship between the person and the tenant is governed by commercial or retail tenancy legislation. 
	· Class deleted
	Although we do not consider common area charging to constitute a sale of energy, this class was originally included in the guideline for the avoidance of doubt.  Stakeholders have indicated that the purpose of the class is confusing.  Given this, and the fact that the AER does not consider common area charging to be a sale of energy, we have removed this class from the guideline. 



	Class D8

Persons selling energy to a related company.
	· Activity has been extended to energy selling generally, not just onselling
	While non-authorised energy sales mostly involve onselling, not all do. The guideline has been amended accordingly.

	(new) Class D9

Persons selling energy to customers in conjunction with, or ancillary to, the provision of telecommunications information services.
	· New exemption class 
	A telecommunications company submitted that we consider creating a deemed class exemption to cover the incidental sale of energy by telecommunications companies to business customers using the company’s data centres and the like. We understand that such sales have historically been excluded from the scope of energy legislation. We agree that minimal regulatory oversight is appropriate in such arrangements as they tend to be between commercial entities with comparable bargaining power negotiating in a competitive market, and that typically, only a small amount of energy is sold. 
Limited conditions to apply based on the conditions that apply to the R5 exemption class (variations reflect the incidental nature of the energy sales). 

	(new) Class D10

Government agencies, other than housing authorities, selling metered energy to non-residential customers.
	· New exemption class 
	This class has been created for government departments, statutory authorities and government owned corporations selling metered energy where the sale of energy is ancillary to their core functions and applies to all level of government. We do not consider that government agencies should be registered, but should have conditions suited to their energy customers.  As the customers are non-residential customers, they should have the same conditions as sellers under the D1 exemption class.
The conditions will be largely the same as for class D1.

	Class R1

Replace: 
Persons onselling metered energy to small customers within the limits of a site that they own, occupy or operate, where the relationship between the person and the small customer is governed by commercial or retail tenancy legislation
With: 
Persons selling metered energy to ten or more small commercial/retail customers within the limits of a site that they own, occupy or operate.
	· Class limited to persons selling energy to 10 or more customers per site

· The requirement that the landlord/tenant relationship be governed by commercial or retail tenancy legislation is removed


	This class of exemption has been amended, in part, to better reflect the regulatory risk between small scale and larger scale energy sales. Small scale energy sales to retail/commercial and residential customers will now fall under deemed exemptions (D1 and D2, respectively). Persons selling energy to 10 or more customers for a given site will need to register their exemptions, and from 1 January 2015, will need to apply for individual exemptions. The amended exemption class mirrors the new exemption class for larger scale residential energy selling (R2). 

We understand that not all landlord/tenant relationships fall under commercial tenancy legislation and we do not wish to exclude such arrangements. The requirement that landlord/ tenant relationships be governed by commercial or retail tenancy legislation has therefore been removed.

The conditions attached to R1 will remain the same.



	Class R2

Replace: 
Bodies corporate onselling metered energy to residents for use in premises within the limits of a site affected by that body corporate. 
With: 

Persons selling metered energy to ten or more residential customers within the limits of a site that they own, occupy or operate. 


	· Class deleted and replaced with a new class exemption that includes bodies corporate, lessors, landlords, owners and operators of rooming houses and property managers but limited to persons selling to 10 or more customers per site. 

· New requirement that anyone that engages in this type of activity on or after 1 January 2015 must apply for an individual exemption.
	The amendment removes inconsistencies between similar types of non-authorised energy selling. Under this guideline only landlords onselling to fewer than 20 residential customers for a given site were eligible for a deemed exemption. Anyone selling to 20 or more residential customers needed an individual exemption. Bodies corporate engaged in either small scale or larger scale energy sales were eligible for a registrable exemption (R2). 

This new exemption class mirrors the amended R1 class. As with R1 it applies to larger scale energy selling activities (i.e. 10 or more small residential customers).  In addition, the class has been extended to include all non-authorised sellers of energy, not just bodies corporate. 

This amendment will result in a change for some landlords selling energy to small residential customers: namely landlords selling to 10 or more customers will now need to register their exemption, whereas previously anyone selling to fewer than 20 customers was eligible for a deemed exemption.  

The new class R2 will remain open until 1 January 2015, after which persons that commence selling energy to 10 or more residents at a given site will need an individual exemption. The AER has taken this step to discourage developers of new buildings, and retrofitters of existing buildings, from creating embedded networks. This is due to the significant practical barriers that customers face when they try to exercise their rights to a retailer of choice.
The conditions attached to R2 will remain the same. 

	Class R3
Replace:
Persons onselling metered energy to residents for use within the limits of a retirement village that they own, occupy or operate, where the relationship between the person and the resident is governed by retirement village legislation.

With:

Retirement villages selling metered energy to residential customers within the limits of a site that they own, occupy or operate.
	· Activity has been extended to energy selling generally, not just onselling

· Removal of reference to retirement village legislation
	While non-authorised energy sales mostly involve onselling, not all do. The guideline has been amended accordingly.

We have removed the reference to retirement village legislation. We consider this unnecessary to the working of this class.  

	Class R4
Replace
Persons onselling metered energy to residents for use in premises within the limits of a caravan park, residential park or manufactured home estate that they own, occupy or operate, where the premises are the principal place of residence for the resident. 

With:
Persons selling metered energy in caravan parks, residential parks and manufactured home estates to residents who principally reside there.
	· Activity has been extended to energy selling generally, not just onselling
	While non-authorised energy sales mostly involve onselling, not all do. The guideline has been amended accordingly.

	Class R5
Persons selling metered energy to large customers.
	· Activity has been extended to energy selling generally, not just onselling
	While non-authorised energy sales mostly involve onselling, not all do. The guideline has been amended accordingly.



	(new) Class R6

Persons selling metered energy to small customers at a site or premises adjacent to a site that they own, occupy or operate.
	· New exemption class
	Since publication of the guideline in December 2011 the AER has become aware of a number of long-standing relationships where a person who owns/occupies a site is selling energy to an adjacent site. These arrangements are generally mutually convenient for both the seller and customers.
These arrangements are not currently covered by a class exemption, rather sellers have to apply to the AER for an individual exemption. This might be considered burdensome by some sellers and could result in them withdrawing the service, leading to inconvenience and additional costs for the customer.
The AER considers registration is adequate for these arrangements. However, this exemption class is only open to current sellers and those who commence selling prior to 1 January 2015 in jurisdictions that allow power to be taken across site boundaries. After this date, sellers will need to make an application for an individual exemption. 

The conditions are largely the same as for class R1. 

	(new) Class R7
Persons selling unmetered energy to small commercial/retail customers at a site that they own, occupy or operate.
	· New exemption class
	While the AER does not support the sale of unmetered energy, it is aware of legacy arrangements where the unmetered sale of energy is taking place. As this constitutes a sale of energy it should be regulated to ensure that customers receive appropriate protections. On this basis, we have created a registrable class exemption for unmetered sales of energy in commercial or retail situations only.  

This exemption will be available only to current sellers and those who commence selling prior to 1 January 2015. After this date, sub-meters would need to be installed or an application for an individual exemption made. The AER will consider approving an exemption for unmetered selling only in exceptional circumstances. 
The exemption does not apply to relationships between a seller and customer that is covered by tenancy legislation that requires energy sales to be metered.
The conditions will be the same as for class R1.


� 	National Energy Retail Law, section 118. 


� 	National Energy Retail Law, section 110. 


� 	National Energy Retail Rules, rules 149 – 151. 


� 	And appear on the AER’s � HYPERLINK "http://www.aer.gov.au/node/11037" ��Public Register of Retail Exemptions� (http://www.aer.gov.au/node/11037)  


� 	National Energy Retail Law, section 114. 


� 	National Energy Retail Law, section 115 (exempt seller factors) and section 116 (customer related factors). 


� 	The Exempt selling guideline also discusses how the policy principles and factors have shaped the AER’s exempt selling decisions, at section 9.  


� 	National Energy Retail Rules, rules 150(1) and 151(1). 


� 	National Energy Retail Rules, rule 149(1). 


� 	National Energy Retail Rules, rules 150(3) and 151(4). The retail consultation procedures, which       the AER must follow when amending the guideline, are set out at r. 173 of the Retail Rules


� 		National Energy Retail Law, section 114(1). 


� 		National Energy Retail Law, ss. 115 (exempt seller factors) and 116 (customer related factors).   


� 	National Energy Retail Rules, rule 154 (1). 


� National Energy Retail Law, section 114(1)(b)


� Eligibility for this class is subject to jurisdictional legislation—not all jurisdictions allow power to be taken across site boundaries. 


� CUAC Research Report - �HYPERLINK "http://www.cuac.org.au/index.php?Itemid=30&option=com_docmanhttp://www.cuac.org.au/index.php?option=com_docman&task=doc_download&gid=275&Itemid=30" \o "Growing Gaps: Consumer Protections and Energy Re-Sellers"��Growing Gaps: Consumer Protections and Energy Re-Sellers �– December 2012
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