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14-8-2014
Mr. John Skinner

Director

AER Networks

By email:  
NSWACTelectricity@aer.gov.au 

cc: 

john.skinner@aer.gov.au 

Dear Sir

RE: INITIAL DISCLOSURE NOTICE: AUTHORISED RELEASE OF PUBLIC LIGHTIN INFORMATION

We refer to your AER’s letter of 5 August 2014 giving Ingal EPS (“Ingal”) notice under section 28ZB of the National Electricity Law (NEL) of your proposed disclosure of the information contained in Appendix C & D of your letter.

Ingal objects to the disclosure of the information proposed to be disclosed in Annexure C of your letter.

In particular, Ingal objects to the disclosure of:

1 The contents of its past tender documents and contracts for services;

2 Its pricing for materials and services;

3 The total value of its contracts;

4 The specifications of its products;

5 Its performance rates in terms of poor performing luminaries and the costs ancillary thereto; and

6 The warranties it offers.

AER states “The AER acknowledges that the disclosure of the information could affect suppliers, but considers the public benefit to outweigh the detriment.  Such benefits include greater transparency in regulatory decision-making, increased scope for stakeholders to meaningfully engage with the AER and Endeavour Energy.  With more information, public lighting customers will also be able to make better decisions about services.”

Ingal disagrees with this finding.  

Ingal makes the following representations:

7 The information sought to be disclosed is information which: 
(a) Is private to Ingal; 

(b) Under a normal commercial supply contract would be regarded as confidential information and not capable of being disclosed; and 

(c) Which is not otherwise available to the public including competitors of Ingal.

Ingal contracting to perform services for a Government entity should not put the supply contract in a different class to any other supply contract and cause Ingal to have to disclose information that would otherwise be confidential, particularly where disclosure would causes a real financial detriment to Ingal. It should be noted that Ingal may not have entered into contracts with AER if it had known that its confidential information would be disclosed in future.

8 Ingal does not see how disclosure of Ingal’s pricing and product information to the public on AER’s website would provide greater transparency in regulatory decision making.  Do the regulators not have access to this information should they want it?  What has been proposed is public disclosure, not disclosure to regulators and other Government entities.  Ingal is aware that disclosure to regulators may be needed and this is not objected to by Ingal, but what is being proposed is disclosure to the public.  Ingal fails to see how public disclosure assists regulators in decision making, at least to the extent that it should outweigh the real and obvious detriment to Ingal and to competition in the industry which is discussed further below.

9 Ingal does not see how disclosure of Ingal’s pricing and product information to the public and competitors would increase the scope for stakeholders to meaningfully engage with the AER and Endeavour Energy.  Firstly we must ask what is meant by “stakeholders”.  If AER is referring to an increase in competitiveness between providers, then it is Ingal’s view that AER’s argument is fundamentally flawed.  There are only a limited number of suppliers who supply products of the kind of Ingal.  Disclosure of pricing would not increase competitiveness but rather limit the range of competitive quotes that may be received in future as suppliers would know what the acceptable price range is.  In so doing, we consider this practice to be detrimental to AER and anti-competitive.

10 Ingal does not see how, with more information, public lighting customers will be able to make better decisions about services.  There are only 3 utility providers in the NSW market place of which Endeavour Energy is one.  The price is largely governed by their specifications and that of the Australian Standards together with standard demand which rises and falls with need.  If the reference to “public lighting customers” is a reference to providers such as Endeavour Energy then it is highly unlikely that disclosure of Ingal’s pricing to Endeavour or the other two providers would alter their tender choices.  They can only choose from the tenders they receive.  If the reference to “public lighting customers” is a reference to the general public then Ingal does not see how disclosure of Ingal’s pricing to Endeavour Energy would materially assist a member of the public in choosing Endeavour Energy over another supplier.  Public customers conduct a search of service providers and consider their charges and choose their preferred provider.  It is highly unlikely, in Ingal’s option, that the price paid by Endeavour Energy in acquiring goods and services from its suppliers would affect that choice, at least not to the extent warranting the detriment to Ingal and the industry competition.
11 There is really no material public advantage, in Ingal’s opinion, in disclosing Ingal’s pricing or product specifications to the public.  The advantage is to competitors of Ingal who will now know matters that would otherwise be regarded as part of Ingal’s trade secrets.  In Ingal’s industry, published price lists do not exist.  Competition is generated by suppliers not knowing what prices they are matching and thus being as competitive as possible.  Disclosure of pricing would not only result in a material disadvantage to the supplier concerned but, Ingal’s view, would cause prices to plateau at an agreed rate and competition to be reduced not intensified.  That is, if all competitors are aware of the prices circulating then there is not much incentive for any competitor in tendering prices much below the accepted average.  
12 In addition, if a practice of disclosing pricing and other confidential information subsists, AER may find less offers being submitted as confidentiality of information such as pricing and practices is important to suppliers in this industry, as just explained.    

13 The disclosure of confidential information such as pricing would, in the context of this industry and for the reasons just explained, effectively undermine the purpose of consumer competition laws.  Consumer competition laws have been enacted to stop practices such as cartels and price fixing.  If confidential information of suppliers is revealed in the market place then this will make suppliers knowledgeable of each other’s practice which in turn encourages anti-competitive behavior whether deliberate or as an unintended consequence of supplier’s price matching each other.

In summary, Ingal wishes to highlight three major detriments to the proposed disclosure of the information, namely:

14 A possible detriment to AER itself by limiting its chances of receiving a wide range of competitive quotes in future,
15 A public detriment caused by the undermining of consumer competition laws; and

16 A significant financial detriment to Ingal in having its pricing and product information disclosed to competitors when this information is normally not available in the public domain,

None of which Ingal considers to be outweighed by what is in Ingal’s opinion a marginal public benefit in disclosure of pricing and product information by suppliers of industry providers.

Ingal is open to discussing its concerns in a confidential meeting if suitable.

We await your response.

Yours faithfully,

Greg Beattie

Eastern Region Sales Manager
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