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Shortened forms

ACCC

ACCC/AER
Information Policy

AER

Customer Framework

Electricity Law
Electricity Rules
Gas Law

Gas Rules

Procedures and
Guidelines

regulated entity

Retail Law
Retail Regulations

Retail Rules

Australian Competition and Consumer Commission

ACCC-AER Information policy: The collection, usedagisclosure of
information, available from the AER’s web site

Australian Energy Regulator

The National Energy Retail Law, National Energya®eRules and National
Energy Retail Regulations

National Electricity Law
National Electricity Rules
National Gas Law
National Gas Rules

The AER compliance Procedures and Guidelines, dpeel under s. 281 of the
National Energy Retail Law

Has the meaning given in s. 2 of the National Ep&tgtail Law.

(A Retailer, a distributor or any other person idiéed in the national energy
Retail Rules as a regulated entity.)

National Energy Retail Law
National Energy Retail Regulaio

National Energy Retail Rules




Retail consultation procedure

This notice and the attached draft AER Compliance&dures and Guidelines (the
guideline) have been published in accordance \Withrétail consultation procedure
set out in cl. 173 of the National Energy Retaild®uAs part of this consultation, the
AER has also released a draft Statement of ApprtaClompliance with the
National Energy Customer Framework (the statemeapproach).

The AER invites comments on the attached draftejuid and Statement of
Approach. Responses to this consultation will infaghe AER’s approach to
compliance under the National Energy Customer Fvaorie (the Customer
Framework) and the development of its final guidkeland statement of approach.

This is the final stage of the AER’s consultationtbese instruments. As advised in
the Ministerial Council on Energy’s Standing Contestof Officials Bulletin

No. 190 on 21 March 2011, all activities carried bythe AER prior to the
commencement of the Customer Framework (such asittation, making
instruments and decision-making) will be suppotig@ppropriate transitional
provisions enacted by participating jurisdictioasehsure instruments and decisions
made as a result of these activities are validlgenander the Retail Law and Rules
and take effect on commencement of the Customendwark.

Written submissions on the draft guideline and stagment of approach are
invited by Friday, 6 May 2011 Submissions can be sent electronically to:
AERInquiry@aer.gov.awith the title “Draft AER Compliance Proceduregian
Guidelines — attn Lynley Jorgensen”, or by mail to:

General Manager, Markets Branch
Australian Energy Regulator

GPO Box 520

Melbourne VIC 3001

Submissions provided by email do not need to beiged separately by mail.

PLEASE NOTE:

The AER prefers that all submissions be publicly available to facilitate an informed and transparent consultative
process. Submissions will therefore be treated as public documents unless otherwise requested, and will be placed
on the AER’s website (www.aer.gov.au). Parties wishing to submit confidential information are asked to:

. clearly identify the information that is subject of the confidentiality claim
. provide a non-confidential version of the submission for publication, in addition to the confidential one.

The AER does not generally accept blanket claims for confidentiality over the entirety of the information provided.
Such claims should not be made unless all information is truly regarded as confidential. The identified information
should genuinely be of a confidential nature and not otherwise publicly available.

In addition to this, parties must identify the specific documents or relevant parts of those documents which contain
confidential information. The AER does not accept documents or parts of documents which are redacted or ‘blacked
out'.

For further information regarding the AER’s use and disclosure of information provided to it, please refer to the
ACCC-AER information policy: the collection, use and disclosure of information, which is available on the AER
website under ‘Publications’.




1 Requirement to develop procedures and
guidelines

The AER will be responsible for monitoring complanby regulated entities with
their obligations under the Customer Framework ftbendate of its commencement
in each participating jurisdictiohTo support this new role, the Retail Law empowers
the AER to develop Compliance Procedures and Gnit]

The guideline specifies the manner and form in Wwiegulated entities are to submit
information and data to the AER relating to th@mpliance with the Customer
Framework’ These requirements to submit information and degeinding on
regulat4ed entities, and non-compliance may attriadtpenalties or infringement
notices.

The Retail Law also requires compliance auditset@tnducted according to the
Compliance Procedures and Guidelir@he guideline provides information on how
audits will be carried out, and how the costs p&yaly regulated entities for
compliance audits will be determin@d.

Under the Retail Law regulated entities will beuiegd to establish policies, systems
and procedures to enable them to efficiently afecately monitor their compliance
with the requirements of the Customer FramewoFke guideline provides guidance
on how these internal frameworks must be estaldisinel observed.

The guideline will apply to all regulated entiti@sparticipating jurisdictions from the
date of commencement. The AER may amend the goa&laliany time in accordance
with the retail consultation procedute.

! 5.272 National Energy Retail Law

25,281 National Energy Retail Law

%5.281(3) National Energy Retail Law

*5.274 National Energy Retail Law

®5.277 National Energy Retail Law
®5s.278(1),281(2)(b) National Energy Retail Law
's.273(i) National Energy Retail Law
85.281(2)(5) National Energy Law




2 Context in which draft procedures and
guidelines have been prepared

The Customer Framework is the final stage in taedition to national regulation of
the energy markets. The Ministerial Council on Ey& (MCE’s) consultation on the
Customer Framework started in 2006 and includedrsk¢e consultation on two
exposure drafts in 2009 and 2010.

Under the Customer Framework, the AER will assumeecbompliance monitoring
and enforcement role previously undertaken by dreous jurisdictional regulators.

The AER commenced consultation on approaches tomitgliance monitoring and
enforcement role with the release of an IssuesRapd1 May 2010, and a
stakeholder forum on 21 July 2010 in Sydney (amdvideo-conference to other
capital cities). Responses to the issues paper adehessed in a draft decision, draft
Statement of Approach and draft Compliance Proedand Guidelines released on
10 December 2010. These papers, and written sulmmssgeceived in response to
them, are available on the AER’s website.

The AER has used this consultation and feedbadkvelop the draft guideline and
Statement of Approach released with this noticee AER will use comments on
these drafts to assist it in developing the finatigline and Statement of Approach in
time for the implementation of the Customer Framivam 1 July 2012.

The draft guideline and statement of approach baes prepared by reference to the
National Energy Retail Law (South Australia) BidT0, introduced in November
2010. At the same time, the MCE released the Nakignergy Retail Rules and
Regulations to be made. The national legislatismgieffect to the Customer
Framework passed both houses of South AustralidraP&nt without amendment

on 9 March 2011, and received Royal Assent on 1i€M2011. The MCE agreed on
10 December 2010 that jurisdictions would work todva common target date of 1
July 2012 for commencement of the Customer Framlewor

This will be the final stage of the AER’s consubiaton these instruments. As
advised in the Ministerial Council on Energy’s Steng Committee of Officials
Bulletin No. 190 on 21 March 2011, all activitiemrged out by the AER prior to the
commencement of the Customer Framework (such asittation, making
instruments and decision-making) will be suppoligéppropriate transitional
provisions enacted by participating jurisdictioasetsure instruments and decisions
made as a result of these activities are validlgenander the Retail Law and Rules
and take effect on commencement of the Customen&wark.




3 Issues involved in the preparation of
procedures and guidelines

As noted above, this is the third stage of the AERIblic consultation on its
approach to compliance with the Customer Framewatkthe development of the
guideline. Submissions received in response tistwes paper released in April 2010
guided us in the development of draft decision @@&nber and the release of a
preliminary draft guideline and statement of applofor consultation.

Responses to the December draft decision werelyasgpportive. These responses
have informed the development of the draft guidelnd statement of approach
released with this notice, and allowed us to furtleéine our proposed approach. All
submissions received are available on the AER websi

Key issues raised in submissions, and the appith@cAER has taken to them in the
draft guideline and statement of approach, are sansed in Appendix A to this
notice. There are, however, a number of issuesddy stakeholders on the
introduction and implementation of the guidelinel atatement of approach, and on
the Customer Framework itself, which are usefuibcdssed here.

Submissions noted the current uncertainty arouaksttional arrangements to
implement the Customer Framework in participatungsgictions. The Customer
Framework is a combination of pre-existing, modifaand new obligations on
regulated entities, and regulated entities sugdehktd transition to the new
framework will take time. The potential for juristibnal variations in the application
of the Customer Framework was identified as a @algr source of uncertainty. In
this context, regulated entities sought clarityhomv the AER would approach its
compliance functions, and how the guideline wouddlg, in the period following
commencement of the Customer Framework.

The draft guideline, and accompanying statemeappfoach, have been developed
with regard to the National Energy Retail (Souttrsialia) Bill 2010 (which was
passed by South Australian Parliament without ammemd and received Royal
Assent on 17 March 2011), and the initial RetaildRwand Regulations released by
the MCE on 5 November 2010. While the nature of jangdictional departures from
the Customer Framework on a transitional or ongbiagjs have yet to be confirmed,
the draft guideline and statement of approach baea developed with a view to
accommodating any such differences in the sameasanational obligations in the
initial Retail Law and Rules. For example, any gations that apply in addition to
the Customer Framework in a particular jurisdictwafi be captured by the same
range of monitoring tools and mechanisms appligtiémational framework.

We recognise that changes in the nature of regylatdigations may require
corresponding changes to business systems andcpsadb ensure that compliance
can be achieved and effectively monitored by regdl@ntities. For this to happen,
the internal policies, systems and procedures bghwiegulated entities monitor their
own compliance will also need to be reviewed, aheéne necessary amended. The
MCE engaged in extensive consultation on developmwiethe Customer Framework
prior to the public release, in November 2010 haf National Energy Retail (South
Australia) Bill 2010 and the National Energy ReRilles and Regulations to be




made. This has allowed a considerable period af fonregulated entities to begin
planning these changes. Our expectation is thatatagl entities will continue this
preparatory work between now and 1 July 2012, suentheir readiness to comply
with obligations under the new Retail Law and Ridiesn the date of commencement
of the Customer Framework. Processes for implertientan each participating
jurisdiction are continuing in consultation withgtdated entities and other key
stakeholders, and will allow regulated entitiesafine their systems in time for
commencement.

The draft statement of approach recognises thedattion of new obligations (or the
variation of existing ones) as a relevant factaassessing the likelihood that a breach
will occur. The relative ‘newness’ of obligationsthe Retail Law and Rules will,
where applicable, be taken into consideration asangget our monitoring activities
and determine which monitoring mechanisms (inclgdindits) are best applied. It
will also be considered in determining the appratgrienforcement response in the
event that a breach of a ‘new’ obligation is idgeti. However, these decisions must
be made on a case by case basis. It is not posasitilee AER to fetter its discretion
to use particular monitoring or enforcement mecsiasi available to it under the
Customer Framework. Nor can it pre-judge such dmtson an in principle basis by
committing not to use them for a pre-determinedditéonal period.

Submissions also sought clarity as to the intevaai the AER’s compliance
reporting requirements and reports currently resglby jurisdictional regulators, and
how any duplication with jurisdictional reportingquirements would be managed.

Our expectation is that the potential for duplicatbetween obligations under the
Customer Framework and those that currently apptieujurisdictional energy laws
will be managed through reviews conducted in eadkdiction in the development of
legislation to give effect to the transition to thetional framework. Jurisdictional
compliance reporting regimes are expected to fedlyawhen the Customer
Framework commences, so that no duplication ofriatsire is anticipated.

Where information required by the AER for compliamonitoring purposes is
already collected by another agency, we will endeato coordinate requirements so
that submission of the same information to multgayencies is not required.




4 Possible effects of procedures and
guidelines

On 1 July 2012 regulated entities will transitiorthe single, national Customer
Framework. The AER will monitor compliance with tGestomer Framework from
that date. The guideline establishes key elemdraaracompliance monitoring
regime, and will assist the AER in its complianoé anonitoring functions by:

= specifying compliance reporting requirements fgutated entities which will
enable us to monitor their compliance with obligas under the Customer
Framework, and

= creating a framework for compliance audits, andarticular the recovery of costs
associated with audits of regulated entities.

The guideline will create a streamlined nationalaure for regulated entities to
adhere to. The centralising of current jurisdiciibregimes in a single framework,
with accountability to a single regulator, will ete savings for regulated entities in
management of these obligations. Our proposanti the scope of reporting
obligations to those obligations for which we expaternative sources of
information to be insufficient should bring aboutther savings.

Our adoption of tiered immediate, six-monthly amd@al reporting requirements is
consistent with approaches in most participatimggglictions, and should not pose
significant changes for regulated entities. Theahfrequency of reporting
established in the guideline will be subject taat@on in response to regulated
entities’ compliance behaviour so that over tirhe, teporting burden of each
regulated entity will ultimately be determined lbyy own performance.

The guideline will also provide regulated entitveith guidance on how to establish
and observe internal compliance policies, systamispaocedures to enable efficient
and effective monitoring of their own compliancdtwihe Customer Framework.
Adoption of the widely recognised Australian Stamdan Compliance Systems
(AS-3806) provides considerable scope for regulatddies to meet the required
standard in a way that is suited to their individyzerating environments.
Development of processes by reference to the stamslanderstood to be consistent
with current industry best practice, so that lititeno change to existing internal
processes should be required.

Regulated entities may need to make adjustmentgeimal compliance reporting
systems to ensure compliance with the new, natigualeline from the date of
commencement. Our approach seeks to minimise toste by taking existing
jurisdictional arrangements into account in deviglgphe AER’s own requirements,

so that a smooth transition can be achieved aratia$sd costs are not expected to be
material. By consulting on and releasing the gungehhead of the transition date, we
have sought to give regulated entities adequate pinor to 1 July 2012 to identify

and implement any changes required before theatimigs imposed by the guideline
take effect.




A.

Summary of issues raised in submissions

Issue raised

AER response

Approach to compliance and key elements of th

e AER’ s compliance regime

Encouraging compliance with the Customer
Framework

Submissions emphasised the importance of
communication between the AER and regulated
entities, and an open and frank dialogue with all
retail market stakeholders to implement an
effective compliance regime. There was strong
support for the principle that cooperative

approaches to building a strong compliance culture

in the retail market would ultimately reduce the
need to resort to enforcement action.

The draft statement of approach released withnibiige reflects our continued
commitment to this approach.

Dynamic approaches to compliance

Submissions encouraged the AER to assess ho
regulated entities operate under the compliance
regime established under the Customer
Framework, and to review the regime over time
ensure that it balances the needs of consumers
the effective operation of the market with reguiial
entities’ compliance costs.

The AER regularly reviews its approach to the ra@led functions assigned to it under th
current energy laws, and will do the same for @& moles under the Customer
w-ramework. Our approach to compliance with the @uast Framework on its
commencement will be reflected in the statememippiroach and guideline we are
currently developing in consultation with stakeleskl We will review the effectiveness
t@ur approach and of the framework for reporting anditing established by the guidelin
#fgthe Customer Framework commences and regulatiéigework to achieve compliang
tavith the new framework. Our approach to compliawdé the Customer Framework will
be dynamic, and will evolve with observed complebehaviour in the retail market.

e
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Issue raised

AER response

Relationship between the guideline and the
statement of approach

Stakeholders suggested that the proposal to rel
a separate statement of approach in addition to
guideline required under the Retail Law could le
to confusion, as obligations and operating
arrangements for regulated entities would be
spread over two documents. It was also noted ti
the guideline is subject to the retail consultation
procedures whereas the statement of approach
not. On this basis it was recommended that the
detail of the compliance structure be largely
merged into one document.

The Statement of Approach and the guideline seifferent purposes that are best
achieved through separate documents.

The guideline is an administrative instrument teedespecifically to regulated entities, a
cigposes binding obligations on regulated entithesscontemplated by the Retail Law, th
tgeideline sets out the manner and form in whichulagd entities must submit informatic
aand data on their compliance with the Customer Eveonk. The guideline also establish
a standard for the development of regulated estitternal compliance policies, system
and procedures. The guideline further sets outrimework for carrying out compliance
haudits and audit costs payable by regulated estitie

id he statement of approach has been developedtapradditional, contextual
information not only to regulated entities but tioratail market stakeholders. It explains
the AER’s approach to achieving and monitoring clamge, how we will respond to
potential breaches, and the factors we are likeegonsider in making enforcement
decisions.

The Customer Framework does not require the AEBubdish a statement of approach,
to consult on its development. However, the AERdiassen to consult on the statemen
approach using the same process required for tidelge itself, to ensure that stakehold
views can be taken into account.

or
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Targeting monitoring activities

Targeting monitoring activities
Stakeholders generally supported the AER’s

The AER has maintained the approach to targetingitoring activities proposed in its
draft decision, as reflected in the draft Stateneé#pproach circulated with this notice.

In determining how compliance with an obligationgooup of obligations can be most




Issue raised

AER response

proposal approach to target its monitoring
activities on the basis of the likelihood and
potential impact of a breach of an obligation.
Stakeholders recognised the need for careful
attention to compliance during the transitional
period. However, submissions cautioned againg
preference for intrusive monitoring simply becad
an obligation is new.

effectively monitored, the draft Statement of Apgcb notes that our targeting process
be dynamic and flexible, and that we will look ke tpotential impact of a breach, and th
likelihood of that breach, in determining the agprate monitoring tools. In looking at th
likelihood and impact of a breach, we will examaeange of factors which are set out i
sections 4.1.1 and 4.1.2 of our draft Statemewppiroach.

ta
skhe draft Statement of Approach recognises thatteness’ of an obligation may

indicate a higher likelihood of breach. Howevehestfactors (such as the incentives
driving compliance behaviour and past complianaéop@mance) are also considered, so
that a balanced assessment can be reached.

Market intelligence and information

Use of market intelligence and information

Submissions recognised that market intelligence
and information is a valuable source of informat
for the AER. Stakeholders noted that while
complaints are not an indication that a breach h
occurred, a high number of complaints against &
regulated entity in on a particular issue may poi
to an area which requires further investigation b
the AER. Regulated entities cautioned against
over-reliance on these sources sought stronger
confirmation in the Statement of Approach that t
AER will provide regulated entities with an

L In response to stakeholder concerns, we have amé¢hed&tatement of Approach (sectig
'0412.1) to confirm our intention to engage with rieged entities on specific issues raised

via market intelligence, unless there are specifitumstances which suggest that such
LEonsultation is not warranted.

! Information collected from a variety of sourcesegulated entities, customers, consume
groups and energy ombudsman schemes will proviaédthsa useful indicator of where
Ybreaches may be occurring. We remain committeddaéevelopment of processes to
capture market intelligence and information. Howewee understand that it is important|
to take have a full understanding of the incidesfole we take action on alleged breach
hilst we still propose to collect market inforn@tias an important tool for compliance
monitoring, we recognise that the use of markeligence necessarily involves an

—
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opportunity to respond to any issues before a




Issue raised

AER response

decision on compliance is made.

objective assegsofieelevant information before any breacheseatablished. In most
cases, the AER will endeavour to consult with alt@erned parties in order to gain a
complete understanding of the circumstances ointident(s).

Our Statement of Approach notes the various sowtesrket information that we may
look to in targeting our monitoring activities. $iea 4.2.1 of our draft Statement of
Approach notes that market information does noesearily establish a breach, rather, i
points to issues that may warrant further inquiyythe AER.

t

Targeted compliance reviews

General support was expressed for the use of
targeted compliance reviews in the manner
outlined under the Statement of Approach.

Submissions sought clarification on the propose
timing of such targeted compliance reviews, ang
how many reviews a regulated entity should ex
to be subject to each year.

The AER intends to conduct at least one targetetptiance review every six months. T
regulated entities targeted by each review magdifor example where a review relateg
solely to obligations placed on retailers. Therg/mlao be circumstances in which a
review is staggered over time, for example sodisdtibutors in three jurisdictions are
dargeted in the first half of the year, and disttdys in remaining jurisdictions are targete

lin the second.
ect

Section 4.2.3 of draft Statement of Approach hanl@nended to confirm that reviews
will occur on a six-monthly basis. Each regulatatitg can expect to be subject to at leg
one review each year. No regulated entity wilshbject to more than two targeted
compliance reviews under the Customer Framewogkdimgle year.

ne

d
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Retailer and distributor reporting




Issue raised

AER response

Tiered system of exception reporting

Submissions supported the AER’s proposal of a
three-tiered exception reporting framework,

requiring submission of information and data on
immediate, six-monthly and annual basis for Tyj
1, 2 and 3 obligations respectively.

This approach has been maintained in the draftedjaiel

an
De

Timing and form of initial reporting of breaches of
Type 1 obligations

Regulated entities suggested that the guideline
allow initial reports of breaches of Type 1
obligations to be reported to the AER either by
telephone or by email.

Amendments to the period in which initial and
written reports on Type 1 obligations must be
made were also proposed.

Submissions suggested a deadline of the next
business day for initial reports under cl. 3.2.1
rather than 24 hours, or a longer period of three
business days to allow additional time to
investigate the breach and gather the required

The AER has amended the guideline to confirm thgtlated entities may provide initial
reports of breaches of Type 1 obligations by tebeghor email. We have also adopted t
suggested deadline of one business day from timgfidation of the breach. We do not

given that regulated entities will have up to fiugsiness days to provide more fulsome
accounts of the relevant breach in the written rspgubmitted under clause 3.2.2.

information.

consider it necessary to allow an extended periddree business days for initial reports

D
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Issue raised

AER response

Adjustment of reporting frequency for individual
regulated entities

Stakeholders sought confirmation that where the
frequency of reporting for an individual regulate
entity had been increased in response to poor
compliance behaviour, there would be a proces
for subsequent return to the original frequency
when satisfactory levels of compliance were
restored.

Clause 3.6.7(c) of the draft guideline makes piowigor variation of the reporting

twelve months, where no breaches of the relevdigailons have been identified in four
» consecutive reporting periods.
)

U)

frequency required of a regulated entity from threenths to six months, or six months to

Verification of regulated entities’ compliance
reports

Regulated entities submitted that the requireme
for a business’s CEO to verify compliance repor
submitted to the AER was unnecessary, and tha
approval of reports by area managers would be
more appropriate for larger entities.

The AER has amended the guideline to allow the @E@elegate responsibility for
approval of immediate reports on Type 1 obligatitma suitably qualified person within
the organisation.

nt

iithe end of every six-month period, and to subnait teport together with the report on
Type 2 breaches for the relevant period. The AEpeets compliance with the Custome
Framework to be a priority for regulated entiti€kis level of scrutiny is consistent with
the active commitment of the governing body andrt@magement to effective complian
that permeates the whole organisation envisageutibgiple 1 ofAustralian Standard AS
3806 — Compliance Programs

tdnstead, the CEO will be required to approve a obdated report of all such breaches at

[

ce

Consequences of providing false or misleading
information to the AER

The pro forma statements for compliance reporsppendix A of the draft guideline hay
been amended to require the signatory (be it th® GEhis/her delegate) to confirm that
the relevant report has been prepared with allcdwe and skill and in accordance with

Regulated entities questioned the need for the
to directly acknowledge provisions in the Crimin

atonfirm that, throughout the period covered byréieort, the regulated entity has had

cABR Compliance Procedures and Guidelines. The sgnavill also be required to

e

he
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Issue raised AER response

Code regarding the consequences of providing
false and misleading information to the AER.

Instead, they suggested that awareness of theseaccordance with the guideline.
provisions was sufficient. They also suggested that

the signed assurance required of regulated entit

take the form of a declaration that the business heompliance reports, and the consequences of prayfdise or misleading information to
an effective compliance system in accordance withe AER. As a safeguard, however, we considewid@nt to reference the relevant laws

the AER’s Compliance Procedures and Guidelir
and that the information has been submitted in
accordance with these Guidelines.

effective policies, systems and procedures in plageonitor compliance with the
National Energy Retail Law, Rules and Regulati@ssablished and observed in

idegulated entities are likely to be aware of thedfer quality assurance in submission

dwth in the guideline and the pro forma statemeiisure that proper regard is had to
these matters in the preparation and submissisnadf reports.

Both the draft guideline (in cll. 3.1.4 and 3.1ab)d the pro forma statements to be
submitted with compliance reports to the AER adveggilated entities and their officers
that:

= Failure to comply with the AER Compliance Proceduaad Guidelines is a breach g
the Retail Law, and may attract civil penaltiesa forporation contravenes this
obligation to comply with the AER Compliance Progess and Guidelines, each
officer of the corporation is to be taken (undestes 304(1) of the Retail Law) to
have contravened that provision if the officer kinayly authorised or permitted the
contravention or breach, and may be proceeded stgahether or not proceedings
have been taken against the corporation.

= TheCriminal Code Act 199%Cth) makes it a serious offence to give false or
misleading information to the AER knowing it to taése or misleading or omitting
any matter or thing without which the informatieamisleading.

of
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Issue raised

AER response

Requirement to report “possible breaches” to the

AER Submissions expressed concern with the
proposal to require reports of possible breaches
obligations (i.e. those identified but not confimne
by the regulated entity) to the AER in addition ta
confirmed breaches, suggesting this definition W
too broad and could lead to significant over-
reporting and possible damage to reputation.

As an alternative it was suggested that possible
breach should be defined as a future breach thg
regulated entity believes is highly likely to occur

The AER has amended the draft guideline to defossible breaches as future breache
that the regulated entity believes are highly kel occur.

of

The AER expects regulated entities’ internal coampie policies, systems and procedur
to be sufficiently robust to capture the risk odédch where systems and staff are identif
&g inadequate to ensure future compliance. As oypiéted byAustralian Standard AS
3806 — Compliance Programegulated entities should regularly review thigiernal
compliance policies, systems and procedures torertisair continued suitability,
adequacy and effectiveness in the identificatiopaiéntial breaches. Such reviews sho
enable regulated entities to report possible bresofithe Customer Framework on the
tilsis of this revised definition.

Reporting breaches of obligations resulting from
high volume or ‘mass market’ tasks

Submissions noted the suggestion in the AER’s
December draft decision that a reporting thresh
for breaches of high volume repetitive tasks ma
be considered if, after an initial period of
observation, it became apparent that the impact
breaches related to high volume, repetitive task
was immaterial.

A commitment to determine an appropriate

threshold for high volume tasks in the statement
approach after a reasonable period of review wzg

The AER will consider regulated entities’ compliangith these tasks over an initial
period of 2-3 years (or a longer period if inforroatand data collected in that time is
insufficient to allow an informed conclusion to ék&awn). In doing so we will have regar
to levels of compliance reported by regulated mstiand to information gathered throug
migther monitoring mechanisms employed by the AERs Ty include related market
yintelligence and information.

&f as a result of that review, we are satisfieat ihtroduction of a threshold for reporting
ssuch breaches is appropriate we will consult onregoessary amendments to the guide
under the retail consultation procedure.

As we have noted in earlier stages of this consoitathe materiality of the number of
tsfentified breaches in terms of their overall cos¢o base may be relevant when

U

0 O

ygonsidering the proportionate response to identifieeaches. However, the AER'’s focus

es
ied

uld
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requested.

when monitoring compliance with such obligationghis likelihood that they will occur
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Issue raised

AER response

and the potential impact on affected customerbgerahan their materiality in terms of a
regulated entities’ customer base.

Classification of obligations

Stakeholders questioned the application of
reporting requirements to divisions or sub-
divisions of the Retail Law and Rules, rather tha
to individual obligations. Submissions expressel
concern that this approach would result in

classification of non-critical obligations as Type
thus requiring immediate reports of any breach.

It was recommended that the AER link reporting
requirements to individual obligations, especially
for Type 1, so that immediate reporting

requirements are reserved for breaches where ﬂh@lﬁéSlonS in which the identified Ob|lgatI0nS Stﬂlklng into account the comments made

is a significant impact on a the customer, such g
the disconnection of customers with life support
equipment.

Changes to the classification of a number of
individual obligations within the divisions and
subdivisions selected by the AER, and
recommendations that individual obligations fror
other divisions be classified, were proposed os
basis.

or sub-division of the Retail Law or Rules, rattiean by individual provision.

The obligations in the divisions for which repogirequirements proposed are closely
felated, so that single course of conduct is likelpe captured by multiple obligations.
i The AER'’s proposal to classify groups of relateovmions, rather than fragments within

suite of related provisions, reflects our expeotathat obligations are approached in

context. Individual obligations should not be caesed in isolation. The AER expects

internal policies, systems and procedures develbgedgulated entities to monitor their
compliance with the Customer Framework to captiieecombined effect of all obligatior
relating to a particular behaviour, so that thiglirrelationship is captured.

y
The AER has reviewed its proposed selection arskifieation of the sub-divisions and

iJhe likelihood and potential impact of a breaclthef particular obligations raised by
stakeholders. When considered in the context atedlobligations we are not persuade
that reclassification of these subdivisions ands@tws is appropriate. If, over time, it
becomes apparent that the level of scrutiny appbeatese obligations through reporting
requirements is excessive or unwarranted, we mitiate consultation under the Retall
Rules to explore appropriate amendments to thesfjnel

thi

The draft guideline maintains the classificatiorobfigations as Type 1, 2 or 3 by divisign

S

on
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Issue raised

AER response

Specification of obligations in the guideline

Submissions suggested that the guideline
paraphrase or otherwise define the actual

obligations to which reporting requirements apply

including who is responsible (retailers or
distributors) for compliance with that obligation.

The guideline identifies those divisions and subsitons of the Retail Law and Rules to
which reporting requirements will apply. The ons®n regulated entities to familiarise
themselves with those divisions, identify the oatigns that will apply to them, and
establish appropriate measures both to ensuredbwipliance and to enable accurate
reporting to the AER.

I-l{egulated entities should not rely on the guidelindefine their obligations under the
Customer Framework. We expect each regulated dntitgnduct a comprehensive revig
of the Retail Law, Rules and Regulations to idgrdifid addresall relevant obligations,
and not only those to which reporting obligatiopplg. It should not be assumed that by
excluding certain sections of the Customer Framkvrom reporting requirements
established by the guideline means that complianttethose sections will not be
monitored. The guideline, and the AER’s role in maning compliance with the Custom
Framework, should not be relied upon as substiforethe internal compliance policies,
systems and procedures regulated entities arereeai develop under the Retail Law tq
monitor their own compliance with the Customer Fearark.

PW

(D

)]

Suggested changes to obligations classified as Type
1,2and 3

Several submissions suggested changes to the

classification of particular divisions proposed in

the draft guideline:

= Reclassification of obligations in Part 2,
divisions 5 (Explicit informed consent) and 8
(Energy marketing rules) of the Retail Law a

* The AER is not persuaded to raise the classifinatidthese obligations, and has
maintained the proposed Type 2 classifications gsed in the draft decision.

All three areas identified will take priority inéPAER’s compliance monitoring activities
in recognition of the significant impact that nantpliance can have on customers, and
continued reports of complaints and concerns isdlageas to energy ombudsman sche
in all participating jurisdictions. However, the REconsiders that sufficient information
hEelation to compliance with these obligations \wa! available to the AER through other

Part 2, division 10, sub-division 3 (Energy

sources (including energy ombudsman schemes asBRés performance reporting

mes
n
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Issue raised AER response

marketing activities) of the Retail Rules from| regime). This will capture any escalation that meyrant investigation within a six-mon
Type 2 to Type 1, in recognition of ongoing | reporting period, so that a requirement that irdiial breaches be reported immediately
concerns about the conduct of energy the AER is unnecessary.

marketers and the vulnerability of low incom
and disadvantaged customers, particularly | The guideline provides for the frequency of repatagainst these obligations to be

1%}

those with English language difficulties, to | increased for individual regulated entities who @asistently identified as non-complia
breaches of these provisions. If, over time, it becomes apparent that the appboeof additional scrutiny in the form of
escalated reporting requirements for all regulatatities is necessary, we will initiate
= Reclassification of obligations in Part 2, consultation under the Retail Rules on the necgstanges to the guideline.

divisions 6 and 7 (customer hardship and
payment plans) from Type 2 to Type 1, due to
the critical nature of these protections and the
adverse impacts disconnection for non-
payment can have on customers if these
obligations are not met. Recent increases in
complaints to the Energy and Water
Ombudsman Victoria about capacity to pay and
credit issues were also cited in support of thi
recommendation.

[72)

= Reclassification of obligations in Part 2,
divisions 4 (Customer Retail Contracts -
billing) and 5 (Tariff changes) of the Retail
Rules from Type 2 to Type 1 obligation, in
recognition that billing complaints represent
the largest percentage of complaints handled by

h

the regulated entities internal dispute resolution

16



Issue raised

AER response

process and energy ombudsman schemes. The

potential financial impacts of incorrect billing
or application of tariffs, particularly for low
income or vulnerable customers, were cited
support of this recommendation.

n

Inclusion of additional obligations in the exceptio
reporting framework

Submissions also recommended the addition of
following obligations, which the AER had not
proposed to classify:

Classification of all remaining divisions of Pg
6 of the Retail Rules as Type 1 reporting
obligations, in recognition of reported increas
of disconnections in Victoria and the fact tha
breaches of these divisions could result in
wrongful disconnection and/or prolonged
periods off supply for affected customers.

Classification of obligations in Part 2, divisiof
10, sub-division 2 of the Retail Rules
(Providing information to small customers) a
Type 1 obligations, in recognition of the

vulnerability of low income and disadvantage

For similar reasons to those outlined above, th& AlBes not consider it necessary to
Impose reporting requirements in relation to thesdegations. We expect adequate
tidormation in relation to these divisions of thet&l Law and Rules to be available to u
through other mechanisms, including market intetige. This will allow timely
identification of issues warranting investigationthe AER. If, over time, it becomes
apparent that the application of additional scyutimthe form of reporting requirements
rhecessary, we will initiate consultation under Retail Rules on the necessary changes
the guideline.
5es
t With the exception of the requirement to provideipreter services (which in isolation
can be tested through other means), the obligatioRart 4, division 5 of the Retail Rule|
differ in substance to those in Part 2, divisioa®d include obligations in relation to
service standards and guaranteed service levelgrggrthat invoke primary obligations
that are enforceable under other parts of the griavgs.
\

[*2)

2d

customers, particularly those with English

17



Issue raised

AER response

language difficulties, to breaches of these
provisions.

Classification of obligations in Part 4, divisiof
5 (distributor obligations to customers) of the
Retail Rules as a Type 3 obligation, consiste
with the corresponding requirement for
retailers’ to report on their other obligations
under Part 2, division 9 of the Retail Rules.

nt

Compliance audits

Decision to audit

The use of audits, and the determination of the
scope of an audit, on a case by case basis was
generally supported in submissions. However,
submissions sought guidance on what the AER
consider in its case-by-case assessments.

It was also suggested that the AER ensure that
retailer and distributor is covered by an annual
compliance audit, with the scope, coverage and
timing determined on a case-by-case basis. Thi
would take into account the regulated entity’s
previous compliance history and those issues
identified by the AER through its compliance

The AER has amended the draft guideline to profudder guidance in respect of the

factors that the AER will take into account wherking the decision to utilise a

compliance audit and which type of audit the AERstders is most appropriate to meet
Whe objectives of the audit. These amendmentsnateded in clause 4.2.

The draft Statement of Approach confirms that ttwps, coverage and timing would be
cdejermined on a case-by-case basis, and doesmatitto a fixed annual compliance

audit program. The AER may, however, decide totanuaian annual basis where the pa

compliance levels of a regulated entity make itrappate or the AER has identified issy
sthat require auditing on a yearly basis.

es
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Issue raised

AER response

monitoring activities.

Determining the scope of the audit

The AER’s proposal to consult with the relevant
regulated entity on the terms of reference for an
audit was supported. However, it was suggeste
that the guideline should specify a minimum per
for any round of consultation to ensure that proq
engagement occurred, and that a single stage
consultation was likely to be insufficient.

It was further suggested that the AER should
consult with other relevant stakeholders, includi

consumer groups and ombudsman schemes, as W qH

as the relevant regulated entity to determine the
scope of any proposed audit.

The AER has amended clause 4.3 of the draft guielédi provide a minimum of twenty
business days for submissions on the AER’s proptesets of reference.

#T(Pe guideline is not intended to preclude multiyglends of consultation on terms of

iQ ) : ) . .
rﬁference where they are required. If, in detemgrhe scope of an audit and developin
%he terms of reference, it becomes apparent tithtiawoll periods of consultation would |
beneficial, it will be open to the AER to seek hat input from the relevant regulated
entity before proceeding with an audit.

The AER may decide in determining the terms ofrexfee, that other interested parties
F% Id be afforded the opportunity to provide sugsioins on the proposed terms of

’ reference, or be consulted upon. Again, this véldetermined on a case-by-case basis

where such additional consultation would be berafic

N

3

g

Appointing the auditors

Submissions sought clarification in the guideline
on the process for appointing auditors and the
skills and experience required of an auditor.

The use of tripartite deeds was recommended a
means to ensure the auditor uses recognised a
procedures, and has the required skills and

When procuring audit services, the AER will spetifg framework for conducting the
audit in the contract of appointment. This framekwaill include the terms of reference,
required deliverables, timeframes and other releraquirements. Our expectation is thé
regulated entities will do the same should theydagiired to appoint an auditor
dhemselves.

udit L . ,
In appointing any external contractor to perforrarsan audit the AER must comply with

At

I
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Issue raised

AER response

experience. Further, it was suggested that uae
tripartite deed would make the auditor responsil
to both the regulator and regulated entity, thus
removing any suggestion of bias.

Submissions also noted that tripartite deeds hay
been used by other regulators to specify the

framework in which an audit is to be conducted,
and raised concerns that contracts of appointme
would not serve this purpose.

ofthe Financial Management and Accountability Act 19tHéFinancial Management and
lAccountability Regulations 197@nd the Commonwealth Procurement Guidelines.
References to these laws and guidelines have bekred in clause 4.2.2 of the draft
guideline to reflect this requirement.

el'he AER does not consider it necessary to adogtifeatite deed approach to
appointment of auditors. We consider that the dhjes identified in submissions are
equally achievable through appropriate bilateredragements between an independent
rrauditor and the appointing party, be it the AERioegulated entity.

The obligation on an auditor to conduct an audiigisecognised procedures and

employing recognised skills and experience candadt avith equally effectively through
robust procurement process conducted by eitheAE# or the relevant regulated entity
the case may be, and through the resultant cordfagpointment. The independence of
an auditor and assurances that there are no dsrdlienterest can be effectively assess¢
and in the same way.

Undertaking the audit

Submissions recognised that audits can be cosﬂl);r

and time-consuming, and that consultation with
audited party can assist in managing this.
Regulated entities sought confirmation in the
guideline that the AER would consult with the
regulated entity subject to an audit both prior to
and during the audit process itself.

he draft guideline confirms the AER’s intent taealt with the audited party when

iideveloping the terms of reference for the prop@adit, and to consider any submissior]
by the audited party on the proposed terms of eafsx when finalising the scope of an
audit.

Arrangements for ongoing consultation between tlidted party, auditor and the AER
will be considered in developing the terms of refexe and framework for the audit, and
reflected accordingly.

55
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Issue raised

AER response

Audit reports and assurances

Several submissions sought inclusion of a
requirement to be consulted regarding the final
audit reports and for a draft audit report to be
provided to the audited party.

These submissions noted that the draft guidelin
was silent on requirements for audit reports, as
well as the requirements surrounding auditor
assurances.

The requirement for draft audit reports and theireadf assurance required from an
independent auditor are best determined a cased®/tzasis with regard to the nature a
scope of the audit in question. Consideration es¢hmatters will form part of the AER’s
consultation on terms of reference.

LAs noted in the draft guideline, where an audgasiormed by or on behalf of the AER &
copy of the final audit report will be providedttee audited party under timelines set in
terms of reference. The AER will seek to ensureingduthis process, that any errors of fg
are identified before any decisions on furtheraactre made and the audit findings are
publicly released.

{

Where appropriate, the AER may require an indeparaleditor to produce a draft audit

audited party an opportunity to review the draftae for any errors of fact.

report for review before the report is finalised these cases the AER may also give the

the
\ct

174

Publication of audit reports

Subject to confidentiality concerns, submissions

recommended that the findings, recommendatigriY

and outcomes of audits should be summarised
made available in the AER’s annual, mid-year o
guarterly reports and bulletins.

Submissions also sought conformation that the
AER should ensure that any issues identified

The AER intends to release summaries of the keajirfgs, recommendations and

tcomes of audits in its periodic compliance pedilons. The AER is aware that

LRyblication of such reports may raise concernsHemelevant audited party. However, g
noted above, the audited party will be given thpasfunity to review final audit reports
for errors of fact before any public comment orompleted audit is made.

r

In releasing a summary of the audit process the AiRalso outline what follow-up
activities are required to ensure that any breachesmpliance activities are rectified. |

such an event, the AER will publish a summary efdbtivities taken in its annual, mid-

21



Issue raised

AER response

through the audit process should be followed up
This would ensure that the relevant regulated\er
rectifies any breaches or compliance issues
identified within a required timeframe.

.year or quarterly reports and bulletins.
ntit

Treatment of audit costs in regulatory
determinations by the AER under the Electricity
and Gas Rules

Submissions sought confirmation that the AER
would have regard to the costs of compliance
audits in distribution determinations and access
arrangements made under the National Electric
and Gas Rules.

Frameworks for decisions by the AER on distributiteerminations and access
arrangements are established under the ElectandyGas Law and Rules. Costs
associated with meeting regulatory obligationsluding those imposed under the

accordance with the relevant determination process.
ty

Customer Framework, are appropriately consideretth®ER under those frameworksi|i

Combined compliance and performance audits

The proposed combination of performance and
compliance auditing in relation to hardship pokc
was supported where it was made clear which
sections related to performance and which relat
to compliance.

£nd performance audits relating to retailer hagpbiicies. When combining performan
and compliance audits for this purpose, the terimeference and any published reports
LWill clearly identify which sections relate to penfnance and which to compliance.

The draft guideline confirms, under clause 4.5,AE&’s intention to combine complianc

e
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Issue raised

AER response

Enquiries and investigations

Investigation reports

Submissions supported the proposed approach
reporting on completed investigations, which
would maintain a culture of openness and
transparency with all interested stakeholders.

Concerns were raised, however, regarding the
prospect of the AER reporting on completed

investigations without giving the relevant regutate®

entity sufficient opportunity to verify the facts,
rectify the breach and make any claims to
confidentiality.

td he draft statement of approach maintains the gegapproach to publication of
Information on completed investigations. In parcuwe may choose to report on
completed investigations where publication of thiecomes will highlight compliance
issues to other regulated entities, customers t@ketsolders.

The AER will engage with the relevant regulatedtgrthroughout an investigation to
ensure that conclusions reached are based inf&cwill also ensure that regulated
ntities are consulted where a report on an inyaistin is likely to include information
that has been provided by the regulated entitiie¢odER in confidence. It may not be
practical to withhold information on a completedastigation until any breaches
identified have been fully rectified. However, amports on an investigation will include
information on those steps that have been takéhdyegulated entity at the time of
publication, and any future steps to which the l&tga entity has committed.

Enforcement

Guidance on the use of enforceable undertakings

Submissions sought confirmation that the AER
would consult with stakeholders if it intended to
release formal guidance on the acceptance of

The AER does not intend to produce such guidantt@satime, and will consult with
stakeholders in accordance with the retail consaitgprocedure set out in the Retail Ru
if amendments of this (or any other) nature areentadhe guideline in the future.

23

es



Issue raised

AER response

enforceable undertakings in the guideline.

Enforcement

Stakeholders expressed broad support for the
approach to enforcement decisions proposed in
draft decision. However, greater clarity was sou
as to how the AER will engage with a regulated
entity where a breach is identified, to provide
certainty to regulated entities.

Stakeholders noted the importance of allowing
flexibility for a range of enforcement responses,
and the need to assess enforcement response (
case by case basis. It was noted that enforceme
action should be commensurate with the impact
and seriousness of the breach, and the
circumstances leading to the breach, and that, i

appropriate instances, the AER should be ready 0

take statutory enforcement action against regula
entities to deter non compliant behaviours, and
minimise/prevent negative consumer impacts.

It was also recommended that a regulated entity
provided with an opportunity to correct any brea

identified before enforcement action is taken ey th

AER. Clarity was sought on how the AER will

The AER has maintained the approach to enforceprepbsed in its draft decision, as
geflected in the draft Statement of Approach ciated with this notice.

breach and minimise the risk of recurrence willaje/form part of the AER’s response.
The decision on the appropriate enforcement regpang enforcement tool to a particul
breach is, as noted in the draft Statement of Aggitpone that must be made on a case

ysyrounding the breach will also be considerede fEimge of considerations relevant to
\fnforcement decisions is discussed in sectiontbeofiraft Statement of Approach.

In some cases, a breach may be appropriately agdrésrough administrative resolutior
by agreement with the relevant regulated entitythers, however, a statutory
nforcement response is warranted. Applicatiomeffamiliarenforcement pyramid

-

i,[mé)del wogld suggest that immediateT recourse tatstgt enforcement measures vyould
L [he exception rather than the rule, with the majaf breaches resolved cooperatively
Qhrough administrative arrangements and voluntargraitments. However, the AER car,
not pre-judge such issues by committing in prireifol exhaust administrative options
gefore pursuing a statutory remedy. The AER wijage with the regulated entity when
Jnvestigating potential breaches to establish wévetih not a breach has occurred and, if
as, the nature and extent of that breach. The B&Rprovided guidance on the relevan

factors it will consider in deciding the appropei@nforcement action where a breach is

gWhere a breach of the Customer Framework is idedtippropriate steps to correct the

case basis. Actions taken by a regulated entitptcect a breach on its own initiative are
as we have noted previously, a relevant consiaerati such decisions. The circumstan¢
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Issue raised

AER response

communicate with a regulated entity once a bre
has been established, and whether the AER wo
engage with the relevant regulated entity before
decision is made on appropriate type of
enforcement action (for example, statutory actio
or administrative action).

aeltablished (see section 6 of our draft Statenfelpproach).
uld
a

AER compliance reports

Several submissions supported the publication
annual reports, quarterly updates and mid-year
reports supplemented as appropriate with
compliance bulletins and media releases so tha
market is given timely information about
compliance. It was argued that frequent and reg
updates and reports assist consumer groups in
advocacy work by allowing them to respond mo
promptly to issues of concern.

bfThe draft Statement of Approach confirms the AERtention to publish regular
compliance reports and bulletins. This will enstina the market is provided with timely
constructive and informative reports on compliawtth the Customer Framework. The

[ thiormation presented in the reports will encouragepliance with the Retail Law and
Rules by educating and informing both regulatedtieatand customers about their right
whaud responsibilities.

their

re

U

Compliance policies, systems and procedures for reg

ulated entities

Submissions supported the obligation under the
draft guideline to ensure that a regulated entity |
a compliance system consistent with AS3806.

The draft guideline maintains the approach propasedir December draft decision.
nRegulated entities will be allowed to develop tleeim internal compliance policies,

systems, policies and procedures. These poligisterms and procedures must be

established and observed in a manner consistemtiafustralian Standard AS 3806 —
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Issue raised

AER response

Compliance Programswhich will provide a benchmark for the developmefithese
systems while allowing sufficient flexibility fohem to be tailored to meet the
requirements of each regulated entity.

Other issues

Compliance with AER guidelines and instruments

Submissions sought confirmation that the AER’S

compliance monitoring and reporting regimes
would capture regulated entities’ compliance wit
guidelines and instruments developed under the
Customer Framework.

The guidelines and instruments to be developednthdeCustomer Framework take effg
through obligations to comply with them under thetd® Law and Rules.

i Some, like the Authorisation and Exempt Sellingd@lines which will guide applicants
Hor retailer authorisations or exemptions, areatiely self-enforcing. Failure to submit
. an application for authorisation or exemption t@nplies with these guidelines will
result in refusal to grant the relevant permiss@@ompliance with guidelines of this natu
will be captured through the assessment and aplgpoveesses they are developed to
support.

Others, like the Retail Pricing Information Guidhaj provide detail as to how primary
obligations are to be met (in this example, howilemnergy prices are to be presented).
Compliance with such guidelines will be captureshgghe same range of monitoring
tools as obligations in the Retail Law and Rulesrikelves.

2Ct

e

Engagement with customers and consumer groups

Submissions supported the AER’s commitment
the draft statement of approach to engage with
consumers and consumer groups and provide

The draft statement of approach released withnibiie reflects our continued
commitment to this approach.

in

information and education on protections availa

hle
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AER response

under the Customer Framework.

Cooperation with the ACCC

Submissions supported the AER’s commitment
work cooperatively with the ACCC in relation to
energy matters under the Customer Framework
Australian Consumer Law, and recommended tl

when considering enforcement options available

under those frameworks the approach which
provides the best outcome to consumers be
adopted.

The draft statement of approach released withnibiige reflects our continued
commitment to this approach.

to
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