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RTA response to the AER Issues Paper – Access to dispute resolution services for exempt customers (June 2017)
Regulating Queensland’s residential tenancy market

The Residential Tenancies Authority (RTA) is Queensland’s independent statutory body that regulates residential tenancy agreements through administration of the Residential Tenancies and Rooming Accommodation Act 2008 (the RTRA Act). 
To regulate the rental market the RTA delivers quality services relating to impartial tenancy information, bond management, dispute resolution, investigation, and policy and education. The RTA also provides policy advice to the Minister for Housing and Public Works, provides and analyses rental sector data, and conducts research.
The RTA regulates the residential tenancy market by working with all relevant sector groups including tenants and residents, property owners and property managers, community and industry stakeholder groups and the Queensland Government.

In Queensland, the rental households most likely to be affected by on-supply arrangements for electricity would be those located in caravan parks or body corporates.

Moveable dwellings

The RTRA Act sets out the rules for renting a place to live in Queensland and applies to Moveable dwelling tenancy agreements for caravans, caravan sites, houseboats and rented manufactured homes. Manufactured homes occupied by their owners are covered by the Manufacturing Homes (Residential Parks) Act 2003 which is administered by the Department of Housing and Public Works.

The RTRA Act covers short term moveable dwelling tenancies of up to 42 days and long term tenancies, but does not apply to holiday lettings.
Snapshot of renting in Queensland

The private rental market in Queensland comprises of these relevant characteristics:
· 35.1% - Share of occupied private dwellings rented in Queensland (2016 Census of Population and Housing, Australian Bureau of Statistics (ABS))

· 566,478 - Occupied rented dwellings in Queensland, including social housing (2016 Census of Population and Housing, ABS)

· $360- Queensland median weekly rent - June 2017 quarter (RTA bond data)

· $217 - Caravan Queensland median weekly rent – June 2017 quarter (RTA bond data)

· 13.7 months - Median length of tenancies in 2016/2017 for:

· House tenancies – 16.2 months

· Flat tenancies - 12.7 months

· Caravan tenancies - 5.1 months (RTA bond data)
· 71.1% - Rental properties located in South-East Queensland (RTA bond data)

· 92.1% - Rental bonds lodged by property managers/agents

· 7.9% - Bonds lodged by property owners or other managing parties (RTA bond lodgement data 30 June 2017)

Prescribed services
The RTRA Act categorises electricity as a prescribed service that is connected to the park in the name of the park’s owner/manager. As a prescribed service the park’s owner/manager has two options to pass on the cost of electricity services to tenants:
· to include the cost of the services with the rent, or

· to make a separate charge on top of the rent.

Tenants are only to pay service charges on top of their rent if the electricity service is individually metered to those rented premises. Separate prescribed service charges must be recorded at Item 13 of the residential tenancy agreement. If the tenants’ consumption of electricity services is not individually metered, tenants then pay for electricity services as part of their rent under their residential tenancy agreement.
On-supplying electricity – a prescribed service

The RTRA Act prohibits the owner/manager to make a profit when on-supplying electricity services to tenants, or charge tenants for the cost of supplying or maintaining equipment, or for time and labour in reading electricity meters.

Electricity charging by the meter
Section 20 in the Electricity Act 1994 (Qld) defines the term ‘on-supplier’ to be:
on-supplier means a person who—

(a) is the owner or occupier of premises or has the right to use premises; and

(b) supplies electricity for use in the premises.

Examples of persons under paragraph (a)—

· an owner, occupier or a person who has a right to use a caravan park, exhibition centre, hostel, hotel, industrial park, lodging house, marina, market arcade, motel or shopping centre

· a relevant body corporate
If a caravan or moveable dwelling park has electricity meters, the owner/manager must charge a tenant according to the meter. This is a requirement of the Electricity Act 1994 (Qld). The owner/manager should record the date and amount of each meter reading, the quantity of electricity used and the cost the tenant has to pay. 
Under section 20O of the Electricity Act 1994 (Qld) an on-supplier who operates a private network must be exempt from the requirements under the National Electricity Rules, clause 2.5, to be registered as a network service provider if the on-supplier – 
a. operates a supply network located solely within the on-supplier’s premises; and 

b. supplies electricity using the network.

Condition 15 of the general conditions, Exempt Selling Guidelines, requires exempt sellers to inform customers of their rights to access dispute resolution processes and also requires exempt sellers to make “reasonable endeavours” to resolve a dispute. The relationship between an exempt seller and an on-supply customer, such as a tenant, is multi-faceted and may be weighted heavily in favour of the exempt seller. The nature of the exempt seller and a tenant may highlight the importance of access to an impartial and effective dispute resolution service for the on-supply customers.

Overcharging for electricity
Overcharging for electricity is an offence under the Electricity Act 1994 (Qld) and is a breach of a tenancy agreement. If a tenant believes that they were overcharged for electricity, the tenant should first discuss the situation with the owner/manager. If unresolved, the tenant can give the owner/manager a Notice to remedy breach (Form 11), stating the amount of the over-charging and requesting a refund. The tenant must give the owner/manager at least seven days to act on the notice issued.
The RTRA Act has a twostep dispute process i.e. RTA dispute resolution process, if dissatisfied then an application to the Queensland Civil and Administrative Tribunal. Of electricity charging issues the RTA is aware of, this is usually concerning charges on-suppliers apply for services such as meter readings and the confusion of the application and interpretation of the RTRA Act and the Electricity Act 1994. 

If the owner/manager does not agree that they have overcharged the tenant on the electricity bill, the owner/manager may discuss the matter directly with the tenant. If an agreement cannot be reached about the bill, either party can seek the help of the RTA’s dispute resolution service by sending a Dispute resolution request (Form 16) to the RTA. If an agreement on the dispute still cannot be reached, a party can apply to the Queensland Civil and Administrative Tribunal for a decision on the matter.

In Queensland, section 6(4) of the Energy and Water Ombudsman Act 2006 (Qld) excludes a small customer of an on-supplier from accessing the dispute resolution services of the Energy and Water Ombudsman. To resolve disputes, small on-supply customers who are unable to resolve an electricity bill dispute with their on-seller, are able to contact the Australian Energy Regulation (AER) on 1300 585 165.
Responses to specific sections in the AER Issues Paper (June 2017)
2.2.1 Retail Exempt Selling Guidelines

The Retail Guidelines may detail the requirement for an exempt seller to resolve disputes and advise a customer of any right to access a dispute resolution body. However, given the complex overlay of Federal and State energy regulation it may be rather difficult for a consumer to know their rights under the Retail Guidelines. It is unclear, under Condition 15 of the Retail Guideline, if exempt sellers must advise a customer in writing of the options available to the customer to resolve a dispute.

2.3 Jurisdictional ombudsman schemes
In Queensland the Energy and Water Ombudsman Act 2006 excludes customers of on-suppliers from the Energy and Water Ombudsman Queensland’s jurisdiction. Given the need for the energy industry to comply with National Energy Retail Law and the Retail Guideline it would be preferable for energy related disputes to be resolved through determinations made by a relevant energy authority, such as the Energy and Water Ombudsman, by making final orders to resolve energy matters.

2.3.1.1 Role of energy ombudsman in external dispute resolution

Customers that rent their homes using Moveable dwelling tenancy agreements for caravans, caravan sites, houseboats and rented manufactured homes may often be marginalised and have limited ways to enforce their consumer protection rights. The principle that consumer protections should be available on an equitable basis to all consumers regardless of how their energy is supplied has a sound regulatory basis. An energy ombudsman is better placed with knowledge of regulatory requirements in the energy market to ensure fair, free and independent external dispute resolution with flexible methods, such as investigation, conciliation and mediation, to bring parties to together to objectively understand requirements to resolve the problem. 
2.3.1.2 Broader role of ombudsman schemes in the energy sector
The privatisation of the energy sector, within Federal and State energy regulatory frameworks, are underpinned by competition policy. The energy sector requires an independent scheme to resolve disputes in a transparent and accountable way to help customers to properly enforce their energy sector consumer protection rights. Enforcing consumer rights will increase consumer confidence in the energy market.
3.1 What should be our approach to considering exempt customer access to ombudsman
Exempt energy customers should, as far as practicable, have access to customer protections and mechanisms afforded to retail customers under the Law and Rules. An exempt customer should not have to navigate different approaches to dispute resolution depending on whether their energy dispute falls within exempt seller or exempt NSP’s remit. Exempt customers should have easy to access and understand information pertaining to their consumer protection rights and easy to use dispute resolution mechanisms, including review by the energy ombudsman, to provide independent, fair, balanced and equitable enforcement of energy Law and Rules. 
3.2 What is the scale of the problem?

The RTA does have tenants raise electricity related complaints that may require dispute resolution and ultimately determined by application to the Queensland Civil and Administrative Tribunal (QCAT). The number of complaints may be relatively low, however, these may be due to a number of reasons including a lack of awareness of the ability to challenge an exempt seller on their individual practices. A targeted awareness raising campaign for people in caravans, caravan sites, houseboats and rented manufactured homes may increase energy complaints. 
3.3 What is the nature of energy disputes experienced by exempt customers?
Complaints to the RTA about electricity by exempt sellers has largely focussed on electricity billing matters. Often customers in caravans, caravan sites, houseboats and rented manufactured homes have been from disadvantaged backgrounds. Often complainants have used the RTA dispute resolution process due to a lack of knowledge or ability to access a more suitable energy dispute resolution option.
3.4 Can existing dispute resolution mechanisms effectively deal with energy disputes?

The use of residential tenancy dispute resolution processes and final determinations by QCAT may occur by default due to a lack of knowledge of or lack of access to more appropriate energy dispute resolution options. Energy consumers would benefit from being able to resolve energy disputes in the regulated energy market.
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