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Dear Mr Roberts 

Submission on AER Consultation Paper on assessing an insurance coverage pass through event 
application 

We refer to the Consultation Paper issued by the AER in August 2020 which: 

• sets out the AER's preliminary views on key elements the AER considers should guide its
assessment of an insurance cap/coverage pass through event application, which are to be
set out in a guidance note (Guidance Note); and

• seeks comments and submissions from stakeholders about those elements.

We have responded, in the Attachment to this submission, to the specific questions raised in the 
Consultation Paper by the AER. 

However, there is an issue which the Consultation Paper only touches on peripherally, but which SA 
Power Networks considers to be the most critical of all.  That issue is addressed below. 

Background 

In our revised proposal for the 2020-2025 regulatory control period (2020-25 RCP), we proposed 
important changes to the AER's historical wording of the nominated pass through event that had, until 
that time, consistently been referred to by the AER as an 'insurance cap' pass through event.  With 
one critical exception which we address below, the AER accepted those changes and our rationale for 
them (albeit after making some slight alterations to the wording we had proposed).  As a result, the 
AER now refers to this type of nominated pass through event as an 'insurance coverage' event. 

The traditional 'insurance cap' event was just that; it was concerned with circumstances in which the 
level of cover provided by an insurance policy might be exceeded by one or multiple claims in a policy 
period, and so allowed for the network service provider (NSP) to make a pass through application in 
relation to the amount above the cap.  



www.sapowernetworks.com.au 
Page 2 of 14 

However, particularly in the case of bushfire liability insurance (characterised by its 'layering' of cover 
and multiple policies within each layer), and as a direct result of recent catastrophic events both in 
Australia and internationally (which have resulted in larger and more frequent levels of insurance 
claims), NSPs are already facing, and there is an ever increasing likelihood that in future insurance 
years NSPs will continue to face, a combination of the following material adverse circumstances: 

• an inability to secure the same level of relevant insurance cover as it has been able to secure
historically, particularly because of the ongoing withdrawal of capacity from the insurance
market;

• gaps in available insurance cover, as a result of changing insurance market conditions;

• cover being available only on unreasonable commercial and economic terms (such as
materially increased premiums and/or deductibles, and/or with materially wider exclusions
from, or limits on, cover); and

• the loss or limitation of key policy terms such as reinstatement rights.

The occurrence of any, or a combination, of these circumstances could result in a material increase in 
the cost of provision of direct control services, ultimately leading to an increase in the price of 
electricity for consumers. 

The risk of a NSP facing such adverse circumstances was recognised by the AER in its final decision for 
our 2020-25 RCP, resulting in the more expansive 'insurance coverage' nominated pass through event. 
However, one element that we proposed was not incorporated by the AER. We proposed that element 
in the long-term interests of consumers of electricity and, for the reasons outlined below, we submit 
that it should form a central plank in the AER's proposed Guidance Note. 

Need for annual consultation with the AER 

The focus of the proposed Guidance Note is on how the AER will assess an application for an insurance 
coverage pass through event, ie it is focussed on an ex-post or 'after the event' analysis by the AER.  
However, in our view, and at least in relation to bushfire liability insurance, it is critical that there be 
ongoing dialogue and consultation between a NSP and the AER during each insurance year. 

The obtaining of bushfire liability insurance cover has become a far more uncertain and fluid exercise 
in recent years, and there is no doubt this will continue to be the case in (at least) the short to medium 
term.   

It was because of that uncertainty and fluidity that, in our revised proposal for the 2020-25 RCP, we 
proposed a process whereby: 

• during each insurance year, we would provide the AER with relevant details concerning
insurance market conditions and the bushfire liability insurance program that we could
secure on reasonable commercial and economic terms for the relevant insurance year; and

• we would then consult with the AER about our proposed bushfire liability insurance program
for the relevant insurance year, and explain and substantiate why that program is consistent
with the level and terms of cover that an efficient and prudent NSP in SA Power Networks’
then current circumstances would obtain in respect of bushfire liability.
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SA Power Networks believes that following this type of consultation process will: 

• ensure that the AER has oversight of this critical issue;

• enable the NSP to satisfy its regulatory obligations whilst, at the same time, avoid imprudent,
inefficient and unreasonable commercial insurance terms; and

• ultimately be in the long-term interests of consumers of electricity, both with respect to
price and more broadly.

The bushfire liability insurance market, with its inherent layering of cover and multiple policies within 
each layer, and the annual process of placing that insurance cover, is extremely complex. The placing 
of such insurance also involves the disclosure of information that is both highly confidential and 
commercially sensitive to the NSP. While we remain committed to meaningful engagement with our 
stakeholders and customer representatives, the combination of these factors will limit dialogue with 
electricity consumers about appropriate levels of bushfire liability insurance cover and the terms of 
such cover. Accordingly, there is a need for the AER to actively engage with the NSP during the year 
regarding its annual bushfire liability insurance. The AER has access to the expert insurance knowledge 
that is required to promptly and efficiently understand the realities of the bushfire liability insurance 
market during each insurance year, and to fully inform itself (on behalf of consumers of electricity) in 
'real time' of the ongoing, material structural, price and other changes that are taking place within 
that market and how they would impact on both consumers and the NSP. 

To simply wait to deal with what are likely (over time) to be serious adverse changes in the availability, 
nature and extent of coverage of bushfire liability insurance until a pass through application is actually 
made, would not, in our view, amount to best practice regulation by the AER, nor would it provide any 
certainty to either consumers, the AER or the NSP that a prudent and efficient level of bushfire liability 
insurance cover has been put in place (on commercial and economic terms) for the relevant insurance 
year. We consider that the AER would want to know, both for its own purposes and on behalf of 
consumers of electricity, whether there would be, for example: 

• a material gap in the insurance cover available to a NSP (ie a dollar band, or bands, of
uninsured loss(es)); or

• (say) the doubling of a deductible; or

• the removal of a right of reinstatement; or

• the imposition of material, new exclusions from the cover.

There is no greater risk to network safety and reliability than bushfires which, as was (unfortunately) 
reinforced during last summer, can have catastrophic, life and death, property damage and business 
destruction consequences, for so many Australians.  In our view there is simply no doubt that the AER 
should willingly engage in dialogue and consultation with a NSP during the placement of its bushfire 
liability insurance program for an insurance year, and make itself fully aware of the realities faced by 
the NSP and the consumers to whom that NSP distributes electricity.  Such a level of involvement and 
oversight by the AER is most certainly warranted in relation to this critical issue (as compared to other 
aspects of a NSP's business) given the materially adverse (and potentially catastrophic) consequences 
for consumers of electricity and NSPs if the changes in the bushfire liability insurance market that are 
already taking place accelerate and expand.  The AER needs to be well informed so there are 'no 
surprises' if and when adverse outcomes materialise. 
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In its final decision in relation to our 2020-25 RCP, the AER asserted that it is inappropriate for the AER 
to form an ex-ante (or pre-emptive) view about bushfire liability insurance cover to be taken out by a 
NSP1. We agree. For clarity, SA Power Networks is not proposing that the consultation process be a 
'sign off' by the AER on the adequacy of a NSP's insurances. Rather, it would be a process by which 
both the AER and the NSP can be satisfied that the NSP has appropriate processes in place to ensure 
that any material issues are identified and understood by the AER and NSP early, and are managed by 
the NSP in a way that is prudent and efficient in the circumstances, before an event that may trigger 
an insurance coverage pass through event occurs. 

For the AER's benefit, we have attached in a confidential annexure, a brief outline of the material 
outcomes in relation to the placement of our bushfire liability insurance cover for the insurance year 
that commenced on 30 September 2020. 

We would be pleased to engage further with the AER on any aspect raised in this submission or any 
other matter relevant to the proposed Guidance Note. Please contact xxxxxxxxxxxxxxxxxxxx to 
further discuss this submission. 

Yours sincerely 

Patrick Makinson 
GENERAL MANAGER GOVERNANCE AND REGULATION 
GPO Box 77, ADELAIDE SA 5001 

1 AER, Final Decision, SA Power Networks Distribution determination 2020 to 2025, Attachment 14 Pass through events, page 14-14. 









Question 2: Within each of the relevant key elements, what specific issues, considerations, analysis and information should be included as a part of our 

assessment process? Please set these out in detail and explain why they should be taken into account. 

Consumer engagement 

about insurance cover 

Whether other risk 

mitigating insurance 

products have been 

explored 

Least cost option 

• we query whether such a report or certification would actually add any value to the consultation process; and

• such a report or certification would come at an additional cost to the NSP which is not likely to be justified given the lack of value it would provide

to the consultation process.

As noted in the body of this submission, the bushfire liability insurance market, with its inherent layering of cover and multiple policies within each 

layer, and the annual process of placing the insurance cover, is extremely complex, and the placing of such insurance also involves the disclosure by 

the NSP of highly confidential and commercially sensitive information. While we remain committed to meaningful engagement with our stakeholders 

and customer representatives, the combination of these factors will limit meaningful dialogue with electricity consumers about appropriate levels of 

bushfire liability insurance cover and the terms of such cover. 

We therefore submit that, whether or not a NSP has undertaken meaningful consumer engagement about these matters, is not an appropriate element 

to include as part of the assessment process for an insurance coverage pass through application. What will be meaningful and highly useful, is the 

extent to which the NSP has consulted with the AER during each insurance year and managed any material issues identified from its internal processes 

and that consultation. 

We agree with the inclusion of this element. 

Least cost is but one of the issues that should be considered and is, in our view, not necessarily the most material. There are a number of reasons why 

the least cost option may not be appropriate or result in the best outcome for both NSPs and consumers. 

The terms and conditions on which bushfire liability insurance cover is (or is not) available are critical, and it may be that it is prudent to pay a higher 

premium in return for an important condition not to be varied or excluded. For example, SA Power Networks would be prepared to pay a materially 

higher premium rather than lose the right of reinstatement that it has historically had under its bushfire liability insurance cover to ensure its insurance 

is able to respond when an insurable event occurs. 
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