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Introduction

The Park and Village Service [PAVS] operates under the auspice of the Combined Pensioners and Superannuants Association of NSW, with funding administered by the Department of Fair Trading. It is funded as a residential caravan park and manufactured home estate resourcing body within the Tenants’ Advice and Advocacy Program.

PAVS provides back-up advice and resourcing to generalist tenants’ advice and advocacy services (TAAS) in their work with residents of parks and estates. It also provides training and information for tenancy workers, residents’ groups and residents themselves. It seeks to identify issues of concern to residents so that it can develop policies and legislative responses.

PAVS also convenes the NSW Residential Parks Forum, which comprises representatives from park residents’ groups throughout the state, generalist and Aboriginal tenancy advice services, legal aid solicitors and community workers.

PAVS also produces OutaSite, a publication that is widely read by park residents across the state. It is a useful tool for disseminating information regarding any issues effecting park residents, including articles relating to electricity issues.

PAVS is well placed to comment on issues regarding the supply of electricity to park residents by exempt suppliers. We believe that other knowledge in this field also gives us an insight into the issues faced by other domestic customers of exempt suppliers. 

Major issues of concern

The consumer protections in the AER’s issues paper and the proposed retail law provides less protection than that currently enjoyed by park residents who are customers of exempt suppliers, under the Customer Service Standards for the Supply of Electricity to Permanent Residents of Residential Parks (prescribed as the relevant code by the Residential Parks Regulation 2006 (NSW) (CSS NSW).
Our concern is that the proposed retail law, or any other legislation, policy or instrument arising from the move toward national regulation, may override existing and hard fought protections for park residents of NSW

We note that the conditions set down in Attachment 1 - Draft Determination Deemed Exemptions do not apply:

 to the sale of energy by persons covered by the Class 1 deemed exemption that are park owners involved in the supply of energy to residents where that supply of energy is covered by the Customer Service Standards for the Supply of Electricity to Permanent Residents of Residential Parks (prescribed as the relevant code by the Residential Parks Regulation 2006 (NSW) for the purposes of section 37(6)(b) of the Residential Parks Act 1998 (NSW)). 

Therefore, park residents on very small parks with less than 25 sites will have their rights under the CSS NSW protected in the short term at least. However, this would be a very small percentage of park residents as most parks have over 100 sites. Therefore, the existing rights of the majority of park residents in NSW are still in danger of being reduced.

Recommendation. The proposed retail law, or any other legislation, policy or instrument, should be drafted in a manner that ensures that existing consumer protection is not reduced in any state or territory.

Service fees for unmetered electricity

Another concern is that the issues paper fails to prohibit service fees for unmetered electricity. 
Service fees for unmetered electricity supply are prohibited in NSW and some other states. To permit such changes will lead to double dipping.

Currently, an exempt supplier who provides electricity without individually metering the premises, cannot charge a separate fee for electricity, however, they recover their costs by including them in the rent or fees for the main service they supply. If service charges are permitted on unmetered premises exempt suppliers will add this additional charge for services they are already being paid for. 
The AER states that regulatory arrangements for exempt sellers should not unnecessarily diverge from those applying to retailers. To permit service charges of unmetered electricity is inconsistent with this objective. 

Recommendation. Such fees should be prohibited because they reduce current consumer protection in a number of states.
Why the protections for customers of standard retail energy suppliers are not adequate to protected domestic customers of exempt suppliers

a) Disconnection
The majority of exempt suppliers are the landlords of their energy customers. These two roles cannot be separated.  Firstly, money paid to the landlord/park owner is often allotted to a variety of fees. Indeed, the majority of residential tenancies agreements under the Residential Parks Act contain additional terms that permit this practice.

Therefore, in order to ascertain if a resident is in arrears one cannot do this without checking into all money paid under the agreement. 
A resident may appear to be in arrears with their electricity but upon investigation be entitled to claim a large refund on their rent because the rent was increased illegally, or the park owner was over charging for electricity and/or water services. 

Furthermore, park owners/landlords can have ulterior motives for claiming a resident is in arrears when they are not. A landlord could be annoyed because the tenant demanded that repairs be done, or a park owner may want a resident removed from a site because they what to redevelop it. One needs to be mindful that disconnecting the electricity is in reality a form of eviction.

On residential parks it is also highly dangerous as residents could be forced to use paraffin heaters and candles in cramped, poorly ventilated dwellings that are quite flammable.

For the above reasons disconnections should only be allowed after a full investigation of all the relevant facts has been done.

Tenancies tribunals have the expertise to do this. Furthermore, they also have the powers, where arrears are proven, to make orders in regard to payment plans.  This would go some way to address the fact that exempt customers do not have access to hardship plans

 Currently, park owners in NSW are not permitted to disconnect the electricity supply without an order from the Consumer, Trader and Tenancy Tribunal. If this requirement was to be removed it would have serious consequences, e.g. for families with small children and for elderly people, and increase the likelihood of death or injury by fire and suffocation due to the structure of many park dwellings.
The CSS NSW provides:

3.5 Disconnection or Discontinuance of Supply

A park owner can only become authorised to disconnect or discontinue supply to a park resident who is supplied electricity under a residential tenancy agreement by order of the Consumer, Trader and Tenancy Tribunal (CTTT). Should a park owner become authorised to disconnect15 electricity supply to a resident, the park owner cannot proceed with disconnection unless the specific provisions of Clause 71 of the Electricity Supply (General) Regulation 2001 are met, namely:…………………..
To simply issue a notice that provides when a disconnection can occur with information on assistance schemes is not sufficient protection where the supplier is also the landlord. The issues in tenancy are far too complex to be dealt with in such a manner.
With the exception of Tasmania and the Northern Territory where the magistrates’ court deals with tenancy issues, all states and territories have tenancies tribunals, in such circumstances they are best equipped to address the issue of disconnection. 

Recommendation. Disconnections should not be allowed where an exempt supplier is also the landlord of the consumer, unless the relevant agency that has the responsibility for dealing with tenancy disputes for that state/territory has issued orders to that effect.
b) Costs of electricity to customers of exempt suppliers

Just providing a requirement that the an exempt supplier cannot charge any more than that charged by the local energy suppliers, does not provide equity in pricing for customers of exempt suppliers, as the quality of supply is often far below that provided by the standard energy retail suppliers.

Park residents are often provided with as little as 15 amps to their sites. This does not allow the resident to use the usual appliances that are part of modern living.

For many years in NSW park residents were charged full Service Availability Charges (SAC) by exempt suppliers for poor supply.

As a result of anger in the community this issue was partly addressed by the introduction of clause 3.1.2 of the CSS NSW that provided that the amount that a park owner can charge a resident for SAC is linked to the amount of amps supplied to each site. Should this provision be overridden this would be a reduction in consumer protection.

The AER should bring all states up to the highest standard in Australia 

Recommendation. Exempt suppliers should not be allowed to charge the same SAS as the standard retailer if they are providing a poorer service in any state or territory
Responses to questions

Q1: Do stakeholders agree with the AER’s interpretation of what constitutes the sale of energy?

See comment above under the heading Major issues of concern regarding service fees for unmetered electricity supply

Q2: Are there any other matters that should be included in the exempt selling?
See comments above under the headings:
Major issues of concern 
Why the protections for customers of standard retail energy suppliers are not adequate for domestic customers of exempt suppliers
Q4: Is the apparent growth in onselling problematic, and if so, why?

Growth in onselling

We believe that the growth of onselling is problematic. Customers of exempt suppliers not only face physical restrictions that hinder access to full retail competition, e.g. some do not have individual meters, but if the exempt supplier is also the landlord, he/she may require their tenants to purchase energy from them under the residential tenancy agreement. This is a standard term in residential tenancy agreements under the Residential Parks Act 1998. 

We have explained above some of the negative implications of landlords also being the energy suppliers.

Another factor to consider is that when governments provide assistance through various rebates and social programs to off set the impact of sharp increases in energy and water costs, they generally provide this assistance through the standard retail suppliers.  Customers of exempt suppliers are often locked out of these schemes. For example, in NSW they do not have access to the Energy Accounts Payment Assistance (EAPA) program or the Water Assistance Program (WAP). They do not have access to hardship contracts. Also, rebates offered by retail suppliers to those customers who purchase energy efficient appliances are not automatically available to customers of exempt suppliers

Furthermore, as explained above customers of exempt suppliers can be charged the same fees as customers of standard retail suppliers, however, the quality of supply may far less that that supplied to the general community.
Q7: How important is it for customers in onselling situations to have access to choice of retailer?
Changing from an exempt supplier to a standard retail supplier may increase fees
PAVS agree that all customers in onselling situations should have the opportunity to choose which retailer they wish to purchase their energy from. However, there are a number of factors that make choosing a standard retail supplier unattractive.

As explained earlier in this document, park residents in NSW who purchase their electricity from park owners pay SAC at a rate linked to the amount of amps supplied to their sites under the CSS NSW. If they choose to change over to a standard electricity retail supplier they would still receive a poor standard of electricity supply, because the standard electricity retail suppliers will use the park’s existing network to supply such customers, however, as the CSS NSW only applies to park owners the standard electricity retail suppliers could and would charge the full SAC for a poor electricity supply.

Another factor is that standard retail suppliers are increasingly moving towards adopting ‘time of use tariffs’. Even if customers are given the option to refuse agreements that have ‘time of use tariffs’, the alternatives on offer are likely to be even less attractive as it is in the electricity retail supplier’s interests to have as many people as possible on time of use contracts.

Most park residents are pensioners and are likely to use electricity during peak periods, thus incurring higher tariffs. Furthermore, anyone who is on a fixed income simply cannot afford to pay approximately $80 per year for the new smart meters.
Therefore, many customers of exempt suppliers will incur higher costs, while still receiving a poor standard of supply if they change over to a standard electricity retail supplier.

The need for a regulated default contract

Currently in NSW, the maximum amount an exempt supplier can charge their customers for electricity consumed is the amount that the customer would have been charged if they were a direct customer of the local standard retail supplier under a standard form contract. This is the default contract that all the standard electricity retail suppliers must have.
The Independent Pricing and Regulatory Tribunal of NSW (IPART) regulates the tariff for these contracts.
We are informed that the that AER intends to maintain the concept of default contracts, however, there is no commitment to have the tariffs under that contract regulated by an independent regulator.

Domestic customers of exempt suppliers are the most vulnerable energy consumers in the country. As explained above, they currently have no access to choice of retailer. Furthermore, any meaningful access to choice of retailer in the future is unlikely. 

They are locked out from many of the social programs and rebates to offset the impact of sharp increases in energy and water costs. Many are elderly tenants who will incur higher costs as a result of the introduction of ‘time of use tariffs’, even if they are not under a time of use contract as explained above. The market does not offer any advantage to this group of people

Tenants who cannot pay their energy bills not only get their electricity cut off but they are also likely to be evicted. Many residents on residential parks own their dwellings, therefore, they not only lose their accommodation they lose the most valuable asset they have. 

It is clear that domestic customers of exempt suppliers need greater price protection.

Recommendation. The AER should introduce a regulated default contract for domestic customers of exempt suppliers.
Q14: To what extent can the protections found in hardship policies be applied to customers of exempt sellers operating under deemed and registrable exemptions?
The AER appears not to support hardship charters/policies where the supplier is also the landlord. While we agree that hardship charters/policies may not be as effective in preventing disconnections in such circumstances compared to other situations, that is no reason to exclude exempt suppliers from the requirements to provide such safeguards. Under the NSW Customer Assistance Policy access to some financial counselling is linked to being covered by a hardships charter, therefore, customers of exempt suppliers may be locked out from assistance yet again because they do not have a hardship charter. Furthermore, access to other assistance programs are also linked to hardship charters.

There is a long history of customers of exempt suppliers being excluded from many of the social programs and rebates. This exclusion should not continue under a national energy system.

Recommendation. That a standard form hardship charter be drafted by the AER for the use of all exempt suppliers.

PAVS, however, agrees that the effectiveness of hardship charters in preventing disconnection and termination is limited where the energy supplier is also the landlord. One needs to be mindful that due to the complexities of tenancy issues as outlined under the heading Disconnections (see page 7), it is not always easy to ascertain if a tenant is indeed in arrears with energy fees or rent. 

Therefore, we repeat our recommendation that:

Disconnections should not be allowed where an exempt supplier is also the landlord of the consumer, unless the relevant agency that has the responsibility for dealing with tenancy disputes for that state/territory has issued orders to that effect.
Note: If this recommendation is adopted it may be a more effective way of preventing disconnections and evictions as the above agencies have the power to make orders in regard to payment plans.

Conclusion

The consumer protections in the AER’s issues paper and the proposed retail law provide less protection than that currently enjoyed by park residents who are customers of exempt suppliers in NSW.

We suggest that the AER should adopt the best consumer protections from each state and territory, and develop them into a national consumer protection policy.

At the very least the proposed retail law, or any other legislation, policy or instrument, should be drafted in a manner that ensures that existing consumer protection is not reduced in any state or territory.
Furthermore, in circumstances where the energy supplier is also the landlord, the usual standard protections are inadequate. The issues in tenancy matters are complex and proper investigation by tenancy tribunals etc are necessary to even ascertain if a tenant is in arrears. 

Disconnection should be prohibited unless an order is made by the relevant agency with the responsibility for dealing with tenancy disputes for that state/territory.

Since exempt suppliers often provide a poor standard of supply they should not automatically be allowed to charge full service availability charges. These charges should be linked to the amount of amperage they supply to each consumer.

Domestic customers of exempt suppliers are the most vulnerable energy consumers in the country. 

They currently have no access to choice of retailer. Furthermore, any meaningful access to choice of retailer is unlikely. 

They are locked out from many of the social programs and rebates.

 Many are elderly tenants who will incur higher costs as a result of the introduction of ‘time of use tariffs’, even if they are not under a time of use contract as explained above. 

The market does not offer any advantage to this group of people. 

Therefore, we suggest that the AER should introduce a regulated default contract for domestic customers of exempt suppliers.
Should you have any questions concerning this paper please contact Sean Ferns on tel. 9566 1010 Mon – Wed.

Yours faithfully,

Sean P. Ferns  (PAVS)
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